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VATUSE OF PBOPEKTT SI0BT8.— OLASSIFIOATION OF 
FEBBONAL PBOFEKTT. 

§ 1. Propoty liglitB In ran and In peiBOiuun. The 
word property is used looaely and with several meanings. 
For onr present purposes we may say that the right of 
property in a thing is the legal right to exercise dominion 
or control over it. Bights are divided into those available 
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)^tft\tt•l lh« whole world, known as rights m rem, and 
\h\**P avaUable against one or more particalar individ- 
(iHtK, ttiii»WD as rights in personam. Bights in rem are the 
ritfhts Utat tbo owner of land or goods has in them and 
wtth whlvh no one may lawfulljc interfere, and, hence, 
Hr« wUd to be rij^ts against, iiU men. Bights in per- 
noHatn are t^ose rights thatK'Qtae or more individuals have 
agaiust one or more.-9(U'dr' individuals and which exist 
against him or tl^nif'fUbne, e. g., a right of action to re- 
cover a sum fit itaohej for failure to pay a debt or be- 
oauHO of a.f#Topg done. 

In , the-!' Otiose in which we have used the word prop- 
eil^.wemay say that rights in rem are property ri^ts. 
''■'^tie violation of a right in rem may create a right in 
personam. Thus, if A is owner of land his right therein 
is a right in rem. If B trespasses on the land he has in- 
fringed A*8 right in rem and A now has a right in per- 
sonam against B, namely to bring an action against B 
and recover from him damages for the wrong done. 

A right may b^ in one aspect of it, a right in personam 
and, at the same time, a right in rem. Thns, in the case 
pnt, A's right in personam against B is itself with respect 
to all other persons a right in rem. It is fsvperty and, as 
such, a right that A holds against the whole world and 
with which no one may interfere. 

Property rights may exist, then, over actual things per- 
ceptible to the senses, such as land, cattle, and goods, and, 
also, over other rij^ts, mere abstractions of the law. 

In ather case the property right is a right in rem and, 
Implying the word property to the object with respect to 
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-which the property right exists, in the former case we wy 
it is corporeal property and in the latter incorporeal 
property. 

§ 2. Distinotltm between real and personal proper^. 
Property is clasedfied as morable and immovaUe and 
aa corporeal and incorporeal The latter classification ia 
recognized by onr law and the diatinction has some ino- 
portant effects, but with it we are not now concerned. 
G?he former, into moTable and immovable, is a natural 
classification, bnt onr law has adopted in place of it the 
division of property into personal and real, in tiie main 
corresponding, respectively, with movable and inmiov- 
able, bnt with exceptions. 

§ 3. Real propo^. Beal property, broadly speaking, 
is all interests in land, except terms of years. The name 
is derived from the Latin name applied in early times to 
the action brought to recover land, actio reaUs, which 
means simply real action. It was given to that kind of an 
action becanse in that action the land itself was recov- 
ered, and not merely a money equivalent for the land. 
Then the word "real," taken from the name of the ac- 
tion, was applied to the kind of property recovered in 
BxuAi an action. As real actions were brought for land 
only, real property became the name of property interests 
in land, with the exception of terms of years. 

§ 4. Fsnwnal {ooperty. When an action was brought 
to recover a movable article, such as cattle or goods, 
L e., something that was not land, the defendant could 
absolve himself by paying the value in mon^ of the thing 
sned for, i. e., damages. Consequfflitly, the action was in 
effect against a person and not against a thing and "waa 
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classed with those actions bronght to recover damages 
for a wrong or the breach of a contract and was known as 
an actio personalis, or personal action, and tiie name 
"personal" was given to the kind of property concern- 
ing which the action was bronght. 

Personal property, then, includes all property that is 
not real Anything that is the subject of property and 
not land or a rig^t in land is, in onr law, personal prop- 
erty, and, in addition thereto, one kind of interest in 
land, namely a term of years, is personal property. 

§ 5. Terms of years. A term of years is the intwest in 
land of a t«iant for a c«>tain number of years or portion 
thereof, the word "t«rm" referring to both the period 
and the interest itself. Formerly, if the tenant was 
tamed oat of possession by either the landlord or a third 
person, he had no remedy by which he conld recover pos- 
session of the land itself, but only an action for damages 
against the landlord on the covenant contained in the 
deed of lease. This was a personal action, and, on the 
death of the tenant within the term, the bene6t of the 
covenant devolved npon the tenant's personal representa- 
tives who were entitled to his personal property. Later, 
a new action was introduced that gave the tenant a rem- 
edy by which he oonld recover possession of the land it- 
self. Thus his interest became a property right in the 
land; bat this new interest, natarally enongh, passed, on 
the tenant's death, not to his heirs who took his real 
property bnt, as did before the rights onder the landlord 's 
covenant, to his personal representatives and so came to 
be classed as personal property instead of real prop^y, 
although it is an interest in land. 
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§ 6. Derolntion of property at death of owner. This 
IB the best test of whether it is real or personaL Beal 
property passes directly to the owner's heirs, while the 
title to personal property goes to his personid represen- 
tatives, i. e., his executor or admimstrator. Things thiu 
passing to heirs or inherited are teimed hereditaments. 
They are treated under the head of real property and are 
properly real property, being land or interests in land 
with the exceptions mmtioned below. 

§ 7. Spedal ftnuu of property. The English law reo* 
ognizes certain inheritable property rights known as in- 
corporeal hereditaments. With the exception of anntii- 
ties these hereditaments are either not recognized as 
property in the United States, or are ri^^ts in land. An- 
nuities, when made inheritable by the heirs of the annui- 
tant, seem to be personal property and a true exception 
to the statement that hereditaments are real property. 
They are rare. Some articles, personal in th^ natnr^ go 
to the heir onder the name of heirlooms, as deer in a deer 
park, pigeons in a pigeon house, old family pictures, and 
the like. 

A mortgagee's interest in a mortgage before fore- 
closnre is personal property. So , also, is stock in a 
corporation, although the corporation owns real estate. 

There is a class of personal property articles that are 
attached to the land and are known as fixtures, bat while 
attached they are properly part of the land and are dealt 
with in the artide on Landlord and Teaiant, Chaptw VI, 
elsewhere in this volmne. 
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S8. Fenonal prupcrl^ : (Buttdi. The name "chat- 
tel" is aometimee applied to all i)er8onal property. Its 
derivation is obsonre^ and in its largest sense it can be 
best descxibed, like the words "personal property," as 
signifying any spedes of property that is not real prop- 
erty. Its meaning is more commonly confined to things 
movable, corporeal in their natnre, sach as animals, 
household goods, money, dotiiing, grain, machinery, or 
any article that can be handled and transported, in dis- 
tinction from incorporeal rights. . l^ese are also called 
"chattels personal." 

"Chattels real" are trams of years, which have be^i 
considered above. As bdng pwsonal property they are 
classed as dbattels; as being interests in land they are 
denominated chattels real. It is immaterial with respect 
to their character as personalty how long the term may 
be, if of a determined length. Thong^ it is for a thous- 
and years it is a chattel interest, unless declared by a 
statate to be realty. 

§ 9. Same: Ohoses in action. Choses in action, or 
things or rights in action, are personal rights to recover 
property or money by action. Thus a promissory note, 
or a bond, or a right of action for a tort are choses in ac- 
tion. They are distingnished from choses in possession 
which are chattels reduced to actual possession. This di- 
vision betwe^i things in possession and not in possession 
is another recognized classification of personal property. 
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BXHEDIBi rOK JXTKOKiBUmn OF BiaHTB IK FEBSOKAL 
PBOFBBTT. 

SlOIION 1. ^OOTMBT OF SPBCIPIO PebSONAL FbOPIBTT. 

§ 10. Detinue. This is an ttotion primarily for the re- 
covery of specific personal property alleged to belong to 
the plaintiff, and, if the x^operty is not found, then for 
damages for its valn^ and in nther case, for damages for 
the detention. The option of giving np the goods or pay- 
ing the valne is in the defendant (1). GcMueqnently the 
action is not so effective to secore the specific property 
as is replevin, and detinue is seldom bronght in the 
United States. 

S 11. "Bffpimin. This is the common action in the 
United States to recover specific personal property. In 
England the action lies only when the propwty was 
wrongfully taken from the possession of the plaintiff (2). 
Conseqnently there the plaintiff's only ronedy is often 
detinue. In the United States replevin lies for the wrong- 
ful detention of personal property, whatever the natare 
of the original taking. Thus, where the defendant con- 
tracted to carry floor for the plaintiff and it was placed 
on board the defendant's ship, he afterwards refused to 

(X) PhiUlpa T. Joac^ IS Q. B. 85». 
<1) Me&Bl« T. Blake. I U. « B. 841. 
7 
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proceed beoanse of a blockade witiiont a guarantee from 
the plaintiff whi(di the latter wae not obliged to give. The 
plaintiff demanded the return of the flour, which the de- 
fendant refused. It was held that the plaintiff might 
maintain replevin for the flour (3). If the original 
taking was lawful a demand by plaintiff is necessary to 
make the detention unlawful and to lay a foundation for 
the action. Damages for the detention may also be 
recovered in the action. 

The property is taken from the defendant on a writ of 
replevin and delivered to the plaintiff at the beginning of 
the action upon the plaintiff's giving security that he will 
prosecute the action, and, if not successful, return the 
property with damages. It is therefore a much surer 
remedy to recover the property itself than detinue, and 
as it lies in the United States wherever detinue could be 
brought it has in this comitry practically superseded 
detinue. 

§ 12. KU in eqntty. This is sometimes allowed where 
there is no adequate remedy at law for the recovery of 
property. 2h the English case of Somerset v. Oookson 
(4) the plaintiff was the owner of an old altar-piece of 
silver, r^narkable for a Greek inscription and dedication 
to Hercules. It had come into the possession of the de- 
fendant, a goldsmith, and the plaintiff brought a bill in 
equity to compel the delivery of the specific propoiy un- 
defaced. The defendant having demurred that the plain- 
tiff had his ronedy at law, the demurrer was overruled. 



(I) Stongbton t. Rappsli^ 8 8. * R. 5G9; and m* 
48 N. H. 87, for a dlBcuuIon ol dstlsns iod repltrln. 
(4) 8 K Wnu. 890. 
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It seems that tmder the EngliBh practice replevin would 
not lie; detinue wonld not insure the retnm of the prop- 
erty and, under the peculiar clrcomstances, damages for 
the value of the property were not an adequate remedy. 
In the United States replevin could have been brought 
and probably the bill in equity would not have been al- 
lowed. The question when an equitable remedy will be 
allowed because of the inadequacy of the legal remedy 
is discussed in the article on Equity in Volume VII of tiiis 
work. 

Seotion 2. AcnoN fob Damaqeb. 

We have spoken thus tax of actions to recover speoifio 
personal property. When the plaintiff does not seek to 
recover the specific property but its value, he brings an 
action for damages. 

§ 13. nvTor. This is the conunon law action for the 
conversion of personal property. It may be brought wh«i 
the defendant has wrongfully taken or retained goods of 
which the plaintiff had possession or the right to posses- 
sion. The general rule is that the plaintiff recovers as 
damages the value of the property. For a discussion of 
conversion see the article on Torts, Chapter IV, in Vol- 
ume ni of this work. 

§ 14. Trespass. This action lies for taking personal 
property from the possession of the plaintiff, or for in- 
juring it while in his possession. This is also disoossed 
in the article on Torts, Chapters II and m. 

§ 15. Oaae. This form of action may be maintained by 
one in possession of property for a consequential injnry 
resulting txota the failure of the defendant to perform a 
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duty imposed upon him. It is also the proper remedy for 
au injury to the plaintiff's reversionary intraest in prop- 
erty in the temporary possession of another. See the ar- 
ticle on Pleading, § § 35-39, in Volmne XII of this work. 
§16. All personal pn^wrfy actions an possessory 
cotly. As any of the actions mentioned above, both those 
for the recovery of the specifio property and those for 
damages, may be maintained by a plaintiff whose only 
interest in the property is a right of possession, it will be 
seen that they try only the plaintiff's ri^t of possession 
and are so-called possessory actions. Of coarse when 
the right of possession depends upon title, a determina- 
tion of the right of possession determines the title, but 
there is no action that directly tries title to pwsonal 
property. 
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nrU TO PEB80NAL PBOPSKTT BT OOOUPANOT. 

§17. OhattdB having no former owner: Newly 
created proporty. Property newly created belongs to the 
one bringing it into existence. It seems that the only 
iDstances of this are the exclusive rights in literary works 
and inventions. If published to the world the exclusive 
property in them was lost at oommon law. The statu- 
tory provisions for preserving this property right are 
treated in the article on Patents and Copyright elsewhere 
in this volume. 

S 18. Same; yfUd animala. The ownership of wild 
animals, so far as any title to them when running at large 
exists, is in the state, to be exerted and exercised for the 
common good, as by the passage of game laws (1). Pri- 
vate property in them can be acqnired only by reducing 
them to possession. No property in them attaches until 
possession is actually acquired. Where the plaintiff had 
drawn a net partially around some fish and was splashing 
tiie water to keep them from escaping through the open- 
ing and the defendant interfered so that the plaintiff lost 
the fish, it was held that the plaintiff had no cause of 
action for the loss of the fish, the court saying: "It does 
appear almost ceriain that the plaintiff would have had 
possession of the fish but for the act of the defendant, 

(1) a«er T. OHUwctlcnt, ISl U. S. ei». 

u 
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but it is quite certain that he had not x>os8eBsion" (2). 
In Butler t. Newkirk (3), the plaintiff had wounded a 
deer which ran six miles after being wounded, and the 
plaintiff gave up the chase for the night bat resmned it 
in the morning. In the meantime the defendant had 
killed the deer the evening before. On the plaintiff bring- 
ing trover for the skin it was held for the defendant. The 
deer had not been deprived of his natural liberty so as to 
be in the power or under control of the plaintiff. It 
would seem that if the plaintiff conld have shown that the 
deer had been fatally wounded and could have been 
tracked, the plaintiff would have been entitled to it, as 
then the deer would have been, in effect, under plaintiff's 
control By a custom prevailing among whalemen and 
recognized as binding, the ship which first fixes a har- 
poon in the whale is entitled to it though it is aft^- 
wards killed by another ship's crew, if the first ship 
claims the whale before "cutting in" (4). 

As title to property created merely by the act of redu- 
cing a thing into possession necessarily implies a reduc- 
tion into possession by a lawful act, where a trespasser 
kills animals on another's land without the latter 's per- 
mission the dead animals are the property of the owner 
of the land (5). 

§ 19. Lost or abandoned chatt^: Wreck. Wreck 
means shipwrecked property that has be^i cast upon the 
shore, and it formerly belonged to the king if the owner 

(2) Tonng t. HlcboiB, « Q. B. 60S. 

(8) SO Johna. (N. T.) 75. 

(4) SwUt v. QlOord, 2 Lamll 110. 

(i) BUdw T. HiKsa, 11 H. u a sn. 
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was not known. A vessel snnk at sea la not wreck (6). 
It was provided by statute, 3 Edw. I. c. 4, that if a man, 
dog, or oat escaped alive from the wreck (this being a 
means of indentifioation) and the goods were claimed 
within a year and a day, the owner shonld not lose them; 
bnt it was held in Hamiltcm v. Davis (7) that the goods 
were not lost to the owner if he conld identify them, 
even if nothing came alive from the wreck. This rif^t 
of the crown has probably passed to the American states 
if they choose to exercise it The several states bordering 
on the sea have enacted laws providing for the safe-keep-' 
ing and disposition of property wrecked on the coast. In 
the absence of statutory provisions the owner would not 
lose his propOTty, provided he can identify it and appears 
within a year and a day to claim it, which time runs 
from the day the goods are actually taken by the finder. 
(8). Subject to the rights of the owner and the claims 
of the state, it seems the finder would be entitled to 
retain the goods by virtue of tibe ri^t of posseBsion, if 
not a trespasser (9). 

S 20. Same: Waifs aad estxi^. Waifs were goods 
stolen and thrown away or waived by the thief in his 
flight. Under certain circumstances they were given to 
the king by the common law if seized for his use (10). 
The doctrine has never been adopted in the United States. 

(«) Baker t. Hoag, 7 N. T. SSG. 

(7) G Burr. 2732. 

(8) Hurph]' V. Dunham, 38 Fad. Rep. 60S. It aeenu doubtful 
irhether the limit of a year and a dajr would now D* enforced. 

(9) Bee Barker t. Batea, 80 Uaai. 2BS. 

(10) 1 Bl. Com. tn. 
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^e tme owner does not lose title bo long as he can iden- 
tify his property. 

Estrays are wanderii^ domestic animals of value whose 
owner is onknown. The common law gave them to the 
king and they most commonly came to belong to the lord 
of the manor by special grant from the crown (10). 

In probably all of the United States there are statutes 
providing for the care and disposition of estrays, the 
Qsnal practice being to dispose of them for the pnblio 
benefit if the owner does noit claim them. 

§ 21. Same: nnasnre trove. This is valuable prop- 
erty, sach as money, bullion, gold and silver plate, and 
works of art fonnd bidden in the earth and of whidi the 
owner is not known. The English common law gave 
them to the king (11). In many of the United States the 
legislature has vested treasure trove in the state. 
Althou^ the states may be deoned to have succeeded 
to the rights of the crown, those rights would scarcely 
be enforced in the absence of statutory provisions on the 
subject. The original owner would always be entitled 
to his property if he appears and claims it, unless barred 
by a statute of limitations. Subject to bis rifj^ts and 
the rights of the state the question would be as to t&e 
finder's right of possession. It will be conveni^it to 
treat later of this question under the general head of 
"Finding," §§81-90, below. 

§ 22. Same: In general Lost and abandoned chat- 
tels other than those spetoally treated above were by 

(10) 1 B1. Com. »7. 

(11) 1 BL Com. XSS. 
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the common lav given to the findo:, subject to the claims 
of the original owner (12). This matter also will be 
treated later nnder "Finding." In some of the states 
it is a subject of regnlation by statates, which provide 
for the care and disposition of foond property. 

(II) 1 Bl. Com. SH. 
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TITLE BT A00B8SXON. 

{ 83. Deflnftjon ot aocesaion. AcMwssion is the addi- 
tion to the value of one's property of the labor or mate- 
rial of another. The word la also nsed in the sense of the 
right to such addition (1). 

S 24. Who is mtitled to accession? "When is one enti- 
tled to the accession to his property, or, in other worda, 
whan is he entitled to his property with the accession to 
itt The question arises when A has made aooession of 
labor or mat^al to the property of B. The answer to 
the question depends on whether title to the property 
has passed to A as a result of the accession. When A has 
made such accession in pursuance of an agreement with 
B to improve B's property for him, of course B retains 
title to the property as increased in value. Thus, if B 
takes his own materials to a tailor and employs the latter 
to make them into a suit of clothes, B owns the suit 
'When, however, A has converted (2) B's property and. 



(1) C!hanoenor Kent defined accewlon ai the rl«lit to all wblch 
one^ OTtL propertj prodncee, wbether that property be moreabte or 
Immoveable, and the right to that which !» imltod to It by acceaston, 
•Ither natnrallr or arUflolallj. S Kent Com. 8S0. This broader mean- 
Ins Indndea the natural Increase of propertr, e. s^ of animala. The 
definition In the text, howerer. Is more appropiteto to the qneatlans of 
taw to be eonaldered In thla chapter. 

(2) On what conatltntea a converaion, see the article on Torti, 
r IT, fn Tolnme III ot this work. 

16 
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without his consent, made accession to it, there may be 
a question whether the title has passed to A. If not, 
B still owns the whole. If the title has passed, it is no 
longer B's property, and he can recover only the value 
of the property originally converted. 

§25. The test of identity. This was the one first 
adopted by the conrts, the general principle being laid 
down that if one's property is converted and added to 
in valne, bnt its identity is not changed, the original 
owner is entitled to it in its improved form. Thus where 
leather belonging to defendant was converted by the 
plaintiff who made it into slippers and shoes and boots, 
and the defendant took them, it was held that he might, 
for he had not lost his property for its identity had not 
beoi lost. The court said that vrh&a one makes malt of 
another's grain, or pennies are made from metal, the for- 
mer owner 's title is lost for there the identity is gone. So, 
if A's timber is built into B'a house it belongs to B 
because it has become real property (3). 

This rule is still often stated as the taw. In Silsbury v. 
McCoon (4) the plaintiffs made grain not belonging to 
them, bnt then in their distillery, into whiskey. Later 
the whiskey was sold on execution against the owner of 
the grain and purchased by the defendant who con- 
verted it to his own nse. In trover by the plaintiffs it 
was held that the plaintiffs had acquired title to the 
whiskey by mannfactnring it because "the nature and 
species of the commodity was entirely changed and its 
ideatity destroyed." 

(8) Anon., T. B. E Hen. Til, 16 ]^ «. 
(4) «Hm4S6. 
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When we come to examine what is meant hy a change 
of identity the tinaatisfaetory nature of this test 
becomes apparent, and there is great confasion in the 
books on the subject. Sometimes it is said (5) that the 
owner may reclaim the goods so long as they may be 
known, or, in other words, ascertained by inspection, and, 
sometimes, that when the thing is so Ranged that it can- 
not be reduced from its new form to its former state by 
"individual operation" its identity is gone (6). In one 
case it was held that the owner of trees made into timber 
might reclaim the timber "because the greater part o£ 
tte substance remains" (7). 

These different rules cannot be reconciled or satisfac- 
torily applied to the various examples put, as, grain made 
into malt, wheat into bread, and milk into cheese, in 
which cases the identity is said to be changed; and cloth 
made into a coat, leather into shoes, a tree into squared 
timber, and iron into a tool, in whidi it is said there is 
no change of identity (8). There is, in truth, no definite 
role as to what oonstitntes a sufficient change of identity 
to cause a loss of title, and the cases adopting this test 
are in hopeless confusion; nor does there seem to be any 
foundation of justice in the distinctions attempted to be 
made. 

§ 26. The test of increased valne. This is the natural 

<G) S Hen. VTI, 16 id. 6, tapn. 

<6) Lunpton'i %xn. v. Praston's exra., 1 J. J. Marsh. 1G4, where 
brick made from anoUter^ da? ttaat were burnt were held to be 
dtanged, but unbnmt brick were not. 

(7) Hoore 19, pi. 67. 

(8) And compare tbe deelalon and fiamplea put la the anonymoua 
case above. 
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and just one and is that which the modern caees are fast 
adopting, although the old phraseology abont the change 
in identity is not wholly discarded. Thongh the conrts 
speak of change of identity in many cases in which the 
decision is in fact hased on the change in valne, these are 
really instances of the conservatism of legal terms. The 
conrts mean that change of identity is a matter of change 
of valne. No other ground will explain the cases or is 
logical. It may be accepted that the modem doctrine of 
accession is based npon the extent to whidi there has 
been a change in value. If the converter has added 
enongh value to the property he has acquired title. On 
this point a distinction is to be made between a mistaken 
and innocent conversion and a fraudulent or wrongful 
conversion. 

§ 27. Innocent oonvoiioii. In Weymouth v. The Chi- 
cago and N. W. E'y Co. (9) the defendant l^ mistake 
and without wrongful intent converted the plaintiff's 
wood, then being at Farmington, where it was worth 
$1.50 per cord, and took It to Janesville where it was 
worth at first $4 and later $5 per cord. The plaintiff 
demanded the wood at Janesville and defendant did 
not deliver it. ^ an action for the conversion it was 
held that the value of &e wood at Farmington should 
be allowed as the measure of damages. As in trover 
the plaintiff is entitled to recover the value of his prop- 
erty when converted, the dedsion must mean that the 
increase in the value of the wood resulting from its 
transportation, caused the title in it to pass to the defend- 

.(») 17 WIi. B60. 
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ant, 80 that the plaintiff could not treat it as having 
been converted at Janesville. The identity was 
unchanged, ao that by the old mle the title should have 
remained in plaintiff (10). In %ngle v. Schneider (11) 
the defendants cot logs from plaintiff's land by mistake 
and sawed and rafted them. It was held that the dam- 
ages shonld have been the full valne of the property, 
deducting the expense put npon it by defendant down 
to the time of beginning the action, i. e., the plaintiff 
was not entitled to the accession. In Wetherbee v. Oreen 
(12) defendant had in good faith, believing it to be his 
own, cut from plaintiff's land timber, worth when out 
$25, and manufactured it into barrel hoops wSrth near 
$700. In replevin for the hoops, the conrt said: "The 
important qaeetion appears to ns to be whether standing 
trees, when cut and mannfactured into hoops, are to be 
regarded as so far changed in character that their iden- 
tity can be said to be destroyed within the meaning of the 
authorities;. . . .when the right to tiie improved article is 
the point in issue, the question how much the property 
or labor of each has contributed to make it what it is, 
must always be one of first importance. ... Mo test which 
' satisfies the reason of the law can be applied in the ad- 
justment of questions of title to chattels by accession, 
unless it keeps in view the circumatance of relative 

(Ift) There U much confailon In the caaei on the qnestlon of the 
measure of damages In trorer, and the point made In the text, that the 
proper ground o( the decUlon Ifl the change of title when the property 
vai flnt taken, is not alwaya taken. See the article on Damagea In 
Volume XI of this work, for further dlacunion. 

(11) 2i WlB. 2S>. 

(U> 22 Ulch. 811. 
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valaes. ' ' And it was held that if the defendant had acted 
. in good faith the title to the timber was dianged hj a 
substantial change of identity. The decision seems to 
rest upon the amonnt of change in value, although it is 
spoken of as a change in identity. 

The rule to be deduced from the foregoing cases is 
that when there has be^i a conversion through inno- 
coit mistake and the convertor has added largely to 
the value of the property^ he acquires title to it. The 
cases hare not established any more definite test of the 
amount of accession necessary than that it shall be large 
enough so that it would be nnjnst to hold that the con- 
vertor shall lose his labor or material. If the action is 
replevin for the improved property, this is the only rule 
to be applied. If it is trover for the value of the prop* 
erty the equities can be more easily adjusted by allowing 
the plaintiff to recover only the original value of his 
property whatever the amount of the accession. Tet, 
strictly, perhaps, the only theory upon which that can 
be done is to treat the title as having passed to the eon- 
v^OT at the time of the first taking. 

In Isle Boyal Mining Co. v. Hertin (13) the plaintiflFs 
through mistake and in good faith cut cordwood on the 
land of defendant and carried it away and piled it. The 
defendant took the wood. The value of the wood when 
the defendant took it was $2.87^ per cord and the value 
of the labor expended upon it by plaintiffs was $1.87% 
per cord. Plaintiffs brought trover and indebitatus as- 
sumpsit, claiming to be remunerated for their labor. The 

(U) STUdLUl 
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case was profetsedly decided on principles appIicaUe 
to the law of accession, in favor of the defendant, the 
court sajdng: "Where the identity of the original artiele 
is snsceptible of being traced, the idea of a change in the 
property is never admitted, onless the valne of that 
which has been expended npon it is sofficiently great, as 
compared with the original value, to render the injustice 
of permitting its appropriation by the original owner so 
gross and palpable as to be apparent at tiie first blnsh. 
.... There is no such disparity in valne between the 
standing trees and the cordwood in this ease as was fonnd 
to exist between the trees and the hoops in Wetherbee v. 
Qrem" (14). 

§28. VUfnl oonvers&on. Wben the eonvertor has 

wilfully and without right taken another's property and 
made a small increase in the valne, it follows a fortiori 
from the foregoing doctrines that the original owner 
does not lose title but may recover the property or its 
valne with the increase. When, however, there has been 
a great change in value the question is more diffionlt 
The general view, sustained by the weight of authority, 
is that a wilfully wrongful eonvertor cannot acquire 
title by accession however much value he may have 
added. In Silsbnry v. McCoon (15) where A made grain, 
knowing it not to belong to him, into whiskey, it was 
hdd that the owner of the grain owned the whiskey, and 
the conrt expressly held this to be so without reference 
to the degree of improvement or the additional value 

(14) S«e note (12), above. 

(16) 8 Comrt. (N. T.) 379. A second trial ot ttw c«« dted attore. 
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given to it by the labor of the wrongdoer. In Wooden- 
ware Co. T. United States (16) thieves cut timber from 
government land where its value at the time it first 
became a chattel by ontting was $60.71 and carried it to 
Depere, where its valne was $850, and there sold it to 
the defendant (plEuntiff in error) who bought in good 
faith. It was held that the thieves could acquire no title 
by accession and, having no title, could conv^ none to 
defendant, and the govemm^it was allowed to recover 
the value of the timber at Depere. If the defendant had 
later added value, he would have acquired title by acces- 
sion and been liable for the value only at the time of the 
first conversion by him, i. e., when he bought 

While the forgoing represraits the waght of author^ 

ity, there is some recognition of the doctrine that a wil- 
ful convertor may acquire title if he adds so much value 
that the loss of the accession would be too great a pen- 
alty to impose upon him for the conversion. In Single v. 
St^eider (17) defoidants cut logs from the land of the 
plaintiff, part in good faith and part intentionaUy. The 
question being the amount of damages to be recovered, 
it was held that it made no difference whether defend- 
ant made a mistaken or intentional conversion; plain- 
tiff was entitled to only the original valne of the prop- 
erty before the accession. The logic of the reasoning 
should lead to the same result if the action were replevin 
to recover the specific property, for the denial of the 
right ~of the plaintiff to recover the enhanced value of 

(16) 106 IT. a 43S. 

(17) 80 Vli. 670. 
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the propwty in an action of trover mnst rest apon the 
groond that the title has passed to the oonvertor as a 
result of the accession ; and the property right should not 
be depraid^it upon the plaintiff's choice of remedy. 
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TITLE BT OOMTUSIOM. 

Section 1. Lawful ob AaonaanAi, Conitjsion. 
§29. Definition at o(niftision. Ckmfnsion is such a 
miztore of the goods of two or more persons that they 
cannot be distinguished. It inclndes mixtures of sim- 
ilar goods, as of two quantities of the same kind of grain 
or liquid, and also of different kinds, where the result 
is a mass, the elements of whi<di are indistingiiishable, as 
of two kinds of liqnids or metals melted and fnsed 
together, and where the original elements are practically 
inseparable, as wheat and oats thoroughly intermingled. 

The doctrines of confusion and accession have some 
analogous features, hut confusion is to he distinguished 
from accession, in that while accession is the addition in 
value made by one to the property of another, confusion 
is the mixture of the property of two or more persons. 
If A builds a house with B's bricks, it is the accession 
of B's bricks to A's land; if two piles of bricks, one 
belonging to A and one to B, are mixed together, it is 
confusion. Confusion often gives the different parties 
rights in common. In some cases of confusion they 
become owners in common of undivided shares in the 
mass. Accession never gives rights in comonm. Ono 
party or the other is the sole owner of the whole. The 
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important qnestion is, ""Who has title to the masst" If 
the property of A and of B are indistingoishably mixed, 
A or B may have title to the mass or eaoh may own an 
undivided share in it 

§ 30. General rule. Where several different owners 
shipped cotton in a vessel which was wrecked and part 
of the cotton was lost and the marks on the remain- 
der were obliterated, so that the cotton of the respect- 
ive owners conld not be distingoiahed it was held 
that the different owners become owners, or, as termed 
in law, tenants in common of the whole mass, each own< 
ii^ a share proportionate to his share of all the cotton 
shipped (1). So if A and B, by mntnal agreement, mis 
their grain, they become tenants in common, with inter- 
ests proportionate to their contribations. These cases 
represent the general role. 

§ 31. Effect (a title di bailment, sale ot mntnom. A 
bailment is the placing of personal property by one 
known as the bailor, in the possession of another, known 
as the bailee, who is to retnm the identical property to 
the bailor. The purpose may be to give the bailee the 
nse of the property or to have something done with it 
or to nse it for the bailor's benefit, e. g., to have it 
stored or to have some work done npon it. 

In the case of a true bailment, the bulee does not 
acqnire title. He has merely the right of possession to 
carry out the pnrposes of the bailment. If the identical 
property is not to be returned but something else in its 
stead, it is a sale or mntumn, being the latter when sim- 

(1) Spence v. Union Marine losunutce Co., L. R 8 O. P. 427. 
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ilar iffoperty is to be returned. If it is a sale or mntnimi 
the title passes to the transferee of the property. Thus, 
where plaintiffs delivered wheat to a miller under 
an ajpreement by which the miller was to give the plain- 
tiff a barrel of flour for ea«^ amount of wheat of an 
agreed quantity, it was held that the transaction was a 
sale (2). Where, however, wheat was furnished and flonr 
was to be returned, and it was agreed that the flour 
was "to be made out of the wheat furnished by" the 
person furnishing it, it was a bailment (3). In the former 
case there was no such obligation to return the flour made 
from the identical wheat 

§ 32. Oimfnaion by bailee and vendee. Cases of con- 
fusion frequently occur when a person, with whom prop- 
erty has been deposited, mixes it with the property of 
other persons or of himself. It becomes important to 
determine whether the transaction is a bailment or 
a sale. If it is the former, it is a case of confusion; if 
it is the latter, there is no real confusion. In Smith v. 
dark, above, the wheat received from the pluntiff by 
the miller was stored l^ him in a common bin with other 
wheat. As the agreement made a sale, this was not a 
tme case of confusion. The miller simply mingled his 
own propwty. When, however, a bailee mixes property 
of different owners deposited with him the result is a 
confusion. In Seston v. Qraham (4) grain was depos- 
ited with a warehouseman by different owners. The con- 
tract was that the grain was received in store subject 

(2) Bmltta V. Olu-k, 21 Wnid. (N. T.) 88. 
<8) Inglebrlght ▼. HamntODd, 19 Ohio 187. 
(4) 68 la. 181. 
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to the orders of the depositors and it gave the ware- 
houseman the rig^t to mix the grain. He did so, mixed 
in grain of his own, and then wTongfnlly sold more than 
the amocnt of his own grain. la an action to determine 
the rights of the respective owners in the grain that 
remained it was held that the contract was a bailment 
and that all the several owners, indnding the ware- 
houseman himself, hecame tenants in common. When 
one owner's share was drawn out the part taken became 
appropriated to him, and the others continued to own 
the rest in common. When more was added the new 
owner became a tenant in common with the others, the 
rights of the former owners attaching to the new grain 
BO added. The warehouseman's act in withdrawing more 
than his own share was a oonvereion as to the excess, 
but it left the others tenants in common of the residue. 
It is a peonliar bailment, for, by the agreement, the 
bailee may substitnte, by means of successive withdraw- 
als and additions different property for that bailed. 
Ordinarily the right to return other property would make 
a mntuum, but here it was a baihnent with the rig^t to 
mix, thus giving the bailee the right to substitute, but 
the bailor's title as bailor immediately attaching to the 
substituted property. The holding that the different 
depositors became tenants in (!ommon of the mass is an 
application of the general rule in lawful confusion. 

In Nelson v. Brown (5) wheat was deposited with a 
warehouseman under a contract for storage, making loss 
by fire at the owner's risk and allowing wheat of equal 
test and value, but not the identical wheat, to be returned. 
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The warehonse ^ras burned, and an action against the 
^rarehonseman for the value of the wheat waa decided for 
the defendant The right to retnm other wheat, if there 
were no other provision in the contract, wonld have made 
the transaction a sale and the risk wonld have heoi on 
the warehonseman from the time of the deposit ; bnt the 
clause that the wheat was at owner's risk showed the 
intention was that title shonld not pass, and henoe it was 
a bailment and the owner mnst bear the loss. It follows 
that whatever the general nature of the transaction, the 
title will not pass if there is auTthing showing an express 
agreement that it shall not pass. 

The case, however, seems open to criticism on the point 
that the right to retnm other wheat, standing alone, 
wonld have made it a sale (or mntnnm) from the time 
of deposit. As it was optional with the warehonseman 
to retnm other or the identical wheat, the contract really 
was a bailment nntil the warehonseman elected to make it 
a mntnnm hj returning otiier wheat or by putting it ont 
of his power to return the identical wheat, as by selling 
or mixing it So, in Ledyard v. Hibbard (6) the court 
said: "As by the receipt the grain was declared to be at 
the depositor's risk, for the time being, it must have con- 
tinned to be at bis risk until some act was afterwards 
done by one party or the oUier to convert what at first 
was manifestly a bailment into a sale;" tlms recognizing 
that a deposit may constitute a bailment with a power in 
one party or both to make it a sale. 

(C) 48 lUcta. 4». 
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SacnoN 2. Whjul Confusion. 

§33. Qeaeanl role. The law makes a distinction 
between lawful or accidental (innocent) confnsion and 
wilfnl or tortious confasion. Where plaintiff had cnt 
wood from his own land and from defendant's land and 
mixed it, and defendant took the whole, the trial oonrt 
diarged that if the wood was bo mixed that the defend- 
ant conld not distingnish which was his, his taking it 
was not a trespass. The charge was held to be erroneous 
becanse it took no account of the good or bad faith of 
the one responsible for the mixture (7). The good or 
bad faith in whic^ the mixture is made has a material 
effect on the ri^^t of the respective owners. 

The general principle nsnally stated to be the law is 
that where A tortionsly mixes his property with that of 
B, so that it cannot be sepuated, title to the whole passes 
to 6. Thus where tiie plaintiff, claiming title to certain 
hay belon^g to the defendant, in order to be more snre 
to secnre it, mixed it with hay of his own, and the defend- 
ant then carried away tiie whole, and the plaintiff 
brought trespass for that taking, it was held that the 
defendant was not liable. As the hay was indistinguish- 
able the defendant had a right to the whole (8). And 
where one mortgaged a number of hats, and, being 
in possession, mixed tiiem with hats of his own, so 
that the property of eadi beoune indistingoishable, and 
from the mixtnre sent hats to the def«idant, the mort- 

(7) Ryder v. Hathawftr. 81 Pick. (Man.) »8. 
(g) Anon., Pop. 18, pi. I. 
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gagee was allowed to recover in trover for all the hats 

received by the defendant (9). 

§34. No f oif eitnre where restitution possihie. The 
general principle, however, is carried no further than jus- 
tice requires. In Hesseltine v. Stockwell (10) A had cat 
logs on his own land and on plaintiff's land, mixed them, 
and marked them the same. Part was sold to the defend- 
ant The plaintiff seized of that part a portion eqnal 
to what was cat on his land. The defendant retook it, 
and the plaintiff brought trover. It was held that an 
instruction to the jury that the plaintiff mnst prove that 
the logs for which he claimed damages in this action 
had been cut on his land and that there was no question of 
confusion in the action was erroneous. If the logs were 
so mixed as to be indistinguishable, under the law of 
confusion the plaintiff would be raititled to a quantity 
equal to what came from his land, although the identical 
logs taken might not all have come from his land. On 
the point here considered the court said: "And there is 
DO forfeiture in case of a fraudulent intermixture ^en 
the goods intermixed are of eqnal value. This has not 
been sufficiently noticed, and yet it is a just rule and is 
fully sustained by authority. Lord Eldon, in the case of 
Tupton V. White, 15 Yes. 442, states the law of the old de- 
cided cases to be, *if one man mixes his com or flour with 
that of another and they are of equal value, the latter 
mnst have the pven quantity;* . . . This doctrine is 
stated with approval by Kent. 2 Kent's Com. 365." The 

(9) WllUrd V. Rlc^ U Mete. (Maas.) 4»3, 

(10) 30 H«. 28?. 



i.y Google 



82 PBESONAL PROPBETT AND BAILBIENTS 

case makes it dear that when a Feetitntion to the injured 
party of an amonnt equivalent to what was taken from 
him is poBsiUe there is no forfeitare of the wrongdoer's 
share. The law is satisfied if a complete recompense is 
made. 

§ 36. Bnrdffli ot separation on wrongdoer. In Fnller 
V. Paige (11) the defendant was mortgagee of certain 
dmgs and medicines. The mortgagor, being in posses- 
sion, sold the goods to plaintiff who mixed with them 
some goods of his own, and, when requested l^ the de- 
fendant to pick ont his own property, refused. The de- 
fendant then took all and the plaintiff brought trespass. 
It was held that defendant was not liable for taking all. 
And where plaintiff wilfully mingled his logs with de- 
fendants', which he had converted, so that they were in- 
distingnishable, and the defendants took a quantity that 
they in good faith believed equivalent to their own so 
taken, having no means of ascertaining the exact amount; 
in trover by the plaintiff against the defendants for the 
surplus that it was claimed the defendants took, it was 
held that the defendants were not liable (12). 

The burden rests upon the wrongdoer to make the sep- 
aration if he wants his property. The injured party is 
only obliged to exercise good faith. If he has no means 
of knowing what is his he may take as much as he in 
good faith believes is necessary to recompense him. 

§ 36. Mixture of ^xiperty of nneqoal values. In the 
cases discussed thus far the mixture has been of goods 

(li) le m. SGg. 

(12) Smith T. HorrUl, 66 He. 66S. 
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of the same kind and equal value. Sometimes the goods 
mixed are of different qnalitiee, prodacing a mixture dif- 
fering in valne from either of its constituent elements. 
In Jenkins v. Steanka (13) one Wright had cut lumber 
from the plaintiff's logs, and from his own, and mixed it 
The lumber from the plaintiff's logs was much superior 
in quality to the other. In an action to recover posses- 
sion of the lumber or its value, the trial court instructed 
the jury that "if they found for the plaintiff, he could 
only recover the amount of lumber whidi he had 
proved to have been wrongfully taken by "Wrif^t, 
although it may have been commingled with the lumber 
of Wright wrongfully." This was held to be error, the 
oonrt saying: "The law, we think, is that if Wright wil- 
fully or indiscriminately intermixed the lumber sawed 
fr<»u the logs of the plaintiff with his own lumber, so 
that it could not be distinguished, and the lumber so 
mixed was of differ«it qualities or valne, then the plain- 
tiff would be entitled to hold the whole." Here, it is 
to be observed, the mixture was inferior in qnality to the 
property taken, 

H the mixture was of a quality superior to the iono- 
oent party's property, it seems that the latter should, 
on the same principle governing in cases of mixtmres of 
goods of equal quality, be allowed to retake only hie pro- 
XMrtionate amount, if it is known. 

§37. fiemedies. Oenerally speaking, one may take 
that to the possession of which he is entitled, if he can 

(U) M Wll. lu. 



i.y Google 



34 PEESONAL PBOPEBTT AND BAILMENTS 

do it peaceably. So of the whole mass or of a part 
thereof, accordingly to the rights in the case. 

If the result of the oonfnsion is to create a tenancy in 
common, each tenant is entitled to possession of the whole. 
Neither has a right to take the mass from the other. It 
is, of course, competwt for them to ma^e a voluntary 
division of the mass and thus appropriate a definite por- 
tion to each. If they cannot agree, on strict principle the 
only recourae is to a court of equity to have a partition 
decreed or to have the property sold and the proceeds 
divided. 

Strictly the action of replevin does not lie by one ten- 
ant in common to recover a portion of a mass in an un- 
divided share of which he is owner, because replevin is 
an action to recover specific property described in the 
writ. This principle is recognized by some conits, and 
therefore they do not allow replevin to recover an un- 
divided share in a mass (14). Whoi, however, the prop- 
erty is readily divisible by count or weight or measure, 
the property claimed by the plaintiff can be easily de- 
scribed in the writ, and the objection to allowing the ac- 
tion — that replevin ia for spedfic property and ahould not 
be used to make partition between tenants in common — ^is 
purely technical and does not commend itself to common 
sense. Many courts, therefore, in such cases allow re- 
plevin to recover an undivided share, e. g., so many 
bushels of grain from a larger quantity (15). 

Where an intentional converter of logs from pluntifF's 

(14) Low V. HarUn, 18 HI. 286; Read t. Hlddleton, 62 U. S17. 
(16) FrecM Y. Arnold, » Itlcta. 18. 
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land mixed them with other logs and sold the whole to 
defendant, who bought in good faith, the plaintiff was 
allowed to replevy from the mass an amount equal to 
that converted from him and had the right of selecting 
the qoantity dne him (16). Here the confnsion was 
wrongful and replevin would probably be generally al- 
lowed in such cases, as the plaintiff had he&a made a 
tenant in common against his will, and he is to be treated 
as such only so far as necessary. If the original taking 
constitnted a conversion or treepass, the <Hie from whom 
the property was so taken has an action of trover or tres- 
pass. If the conversion has created a tenancy in common 
and one owner is in possession of the mass, his refusal 
to allow the other co-tenant to take his share is not, on 
principle, a convrasion; for, as each is entitled to pos- 
session, it is no conversion for the one in possession to 
refuse to give it up even as to a part However, here, as 
in the case of replevin, the courts have tended to take 
a common-sense view of the situation, to iraive the tech- 
nical objection, and to allow trover by one co-tenant of a 
divisible mass against the other who has refused to per- 
mit the plaintiff to take his share (17). 

(1«) Blodgvtt T. BwiiM. 78 HiM. G3S. 
<17) Stall T. WUtmr, 77 N. Y. IBS. 
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TRANSTEB OF TITLE TO PBBBONAL PBOPSBTT. 

Section 1. In Consequence of Judicial Pboceedings. 

§ 38. Jadgments in rem. Two classes of judgments are 
recognized, judgments in rem and judgments in per' 
sonam. The importance of the distinction, with respect to 
the transfer of title to personal property, lies in the na- 
ture of the title conv^ed to a purchaser of property sold 
under one or the other Mnd of judgment. The principal 
difference is as to the condnsiveness of the judgment in 
cutting off the rights of parties interested in the property. 
A judgmrait in rem is an adjudication pronounced upon 
the status of some particular subject matter by a tribunal 
having competent authority for that purpose (1). Where 
the process is to be served on the thing itself, and where 
the mere poaBession of the thing itself, by the service 
of the process and making proclamation, authorizes the 
court to decide upon it without notice to any individual 
whatever, it is a proceeding in rem, to which all the worid 
are parties (2). 

A certain ship had been condemned by a French admi- 
ralty court as a Dut<dj ship, EVance and Holland being 
then at war. The plaintiff purdtased the ship on the 
sale held under the decree of the admiralty court. The 

(1) Woodruff V. Ta^ba. SO Tt 66. 

(2) HanUn T. Obaitdlw. Fed. Cm. Na M». 
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ship was not in fact a Dntoh ship but was an English 
ship. The defendants, servants of the English owner, 
seized the ship on his behalf. In an action of trover the 
pluntiff recovered (3). The proceeding was one in rem 
and good against the world by the law of nations. In 
snch cases the tribunal has jnrisdiction not merely over 
the rights of the parties, but also over the disposition 
of the thing itself, and it directs tiiat the thing itself and 
not merely the interest of a particnlar party be sold. 
Hence, all rights of all persons claiming an interest in 
it are cnt off, and a perfect title is conveyed to a pur- 
chaser under sndi a judgment. 

i 39. Judgments quart in rem. There is a class of 
judgments that appear to be judgments in rem in that 
they direct the disposition of particular property or de- 
termine its ownership but which are not true judgments 
in rem because they do not purport to bind any persons 
except those who have been made parties to the proceed- 
ing. Thus, in an action against A the goods of B were at- 
tadied. B was not a party to the attachment suit It 
was held that the attachment did not t»nd the goods or 
cut off the rights of B. Although the attadiment proceed- 
ings are called in rem, the attaching creditor can acquire 
through bis attachment, no higher or better rights to 
the property or assets attached than the defendant had 
when the attachment took place (4). In such cases if the 
property is sold, the purchaser acquires no other or better 
title than the defendant had. 



(S) Hnghea T. Comelloi, 3 Sbow. i 
,W Suntwl T. Agnew, 80 m. SBS. 
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§ 40. Judgments in penonam.— Ezecation sales. A 

judgment in personam is one which operates only upon 
those who have been duly made parties to the record and 
their privies, being against a person merely, and not set- 
tling the status of any person or thing. The ordinary 
case of a judgment for damages, rendered in an action 
on a debt or for damages for a tort is an example of a 
judgment in personam. It is simply an adjudication that 
A recover from B such a sum of money and have execu- 
tion therefor. By virtue of the judgment a writ of execu- 
tion issues, and under the authorization of the writ the 
sheriff seizes personal property of the judgment debtor 
and sells it at public auction sale and out of the pro- 
ceeds pays the judgment. 

The defendant was owner of a shearing machine and 
let it for hire to one Freeman. While in Freeman's pos- 
session the machine was seized by the sheriff as Free- 
man's property by virtue of an execution against him 
and was sold at sheriff's sale. The purchaser later sold 
the machine to the plaintiff. The defendant took the ma- 
chine from the plaintiff's possession, and the latter 
brought trespass. The court held for the defendant on 
the ground that a sheriff's sale on execution can convey 
no greater title than the debtor had in the property sold 
(5). In sudi cases the sheriff sells only the interest of 
the debtor in the property. The property is sold, not 
like property sold under a judgment or decree in rem 
whi<^ directs the sale of the specific thing and which 
judgment is binding upon everybody, bat by virtue of 



<6) QrUBUL T. Fowler. 18 TL 100. 
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a judgment against an indiridnal merdy for a anm of 
money and a writ which authorizes the sheriff to sell the 
debtor's property and his only. If he seizes the prop- 
erty of another he is not protected hy his writ and is 
merely a trespasser. 

§ 41. Effect of satisfaction of judgment If A oonverts 
B's property, A does not acquire title by his wrongftd 
act. B has the title and the option of recovering the 
specific property by an action of replevin or of bringing 
an action of trover for damages. If he does the latter, 
it is manifest he should not both retain title to the con- 
verted property and recover damages for its value. The 
question, therefore, arises as to the effect of obtaining a 
judgment in an action of trover and of the satisfaction 
of such judgment in transferring title to the converted 
property. 

In Brinsmead v. Harrison (6) the court had to con- 
sider the question whether a judgment in trover without 
satisfaction changes the property in the goods so as to 
vest the property therein in the defendant from the time 
of the judgment or of the conversion, or whether such 
recovery operates as a mere assessment of the valne, on 
payment of which the property in the goods vests in the 
defendant. It was held that the only way the judgmrait 
in trover can have the effect of vesting the property in 
the defendant ia by treating the judgment as being an 
assessment of the value of the goods and treating the 
satisfaction of the damages as payment of the price as 
npon a sale of the goods; that is, that title is not changed 

(«) L. B., 6 c. p. zu. 
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tintil the jadgment is satisfied. The theory of the conrt 
was that the judgment, which is only in personam and 
not in rem against the goods, can have no specific effect 
npon the title to the goods. That still remains in the 
plaintiff nutil the judgment is satisfied, and then it vests 
in the defendant. 

In Smith v. Smith (7), A had recovered a judgment in 
trover against X. Before the judgment was paid A re- 
took the property. Then X brings this aotion for the re- 
taking by A. The court held for X. The title did not 
pass to X until payment of the judgment, but when the 
judgmmt was paid the title passed and it vested in him 
by relation as of the time of the original conversion, that 
being the time at which the value of the property is 
taken for the purpose of measuring the damages in the 
trover action. Consequently A was liable for re-taking 
the property althongh he did it before the judgment in 
the trover action was paid. 

In Miller v. Hyde (8) A converted pliuntiff's horse and 
sold it to B. Plaintiff recovered a jndgment in trover 
against A, and execution was issued and levied upon the 
horse, but before the horse was sold it was replevied 
from the officer by B. Later plaintiff brought this ao- 
tion of replevin against B. The judgment against A re- 
mained unsatisfied and B's replevin aotion against the 
officer was still pending undetermined. In plaintiff's re- 
plevin action it was held for the plaintiff; that title did 
not pass to the converter until the judgmoit was satis- 

{7) 51 N. H. B7t 
(8) lei Uau. 472. 
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fied; that this was so even thongh the plaintifF had levied 
on the horse under the jadgment in the trover action; 
the theory being that while the title remained in the 
plaintiff until satisfaction of the judgment, he consulted 
by his action that if the property should be sold and the 
proceeds applied on the judgment he vonld waive hia 
paramount title, but as that was prevented, plaintiff's 
title was not divested, although it was contraided that 
when plaintiff by levy or otherwise says by his conduct 
that he intends to collect the debt and does that which 
affects the interests of the defendant in that particular, 
he should be deemed to have conclusively elected to treat 
the title aa having passed to defendant. 

Sectioit 2. Bt Statutes of Limitationb. 

§ 42. In g«Qaral. There is no reason in the theory of 
the conmion law why, if one has a right of action against 
another for the recovery of personal property or for dam- 
ages for the converting of it or injury to it, he should 
lose that right of action by lapse of time. It has, how- 
ever, wherever omr system of law has prevailed, been 
deemed to he in the interest of public policy to place an 
arbitrary limit by statute upon the period within which 
such actions can be brought. Statutes known as statutes 
of limitation have, accordingly, been passed which gen- 
erally provide, in substance, that no such actions shall be 
maintained unless brought within a certain period after 
the right of action first accrued. The period varies in 
different jurisdictions. It will be observed that, in form, 
such a statute merely prevents the bringing of the action, 
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L e., bars the remedy, and saya nothing about a change of 
title. 

The qnestion arisea what is the effect upon the title 
where A has converted B's property and retains posses-. 
Bion of it for the statutory period. If A still has the 
title after the expiration of the period, the statute merely 
prevents his bringing an action for the property and he 
can re-invest himsdf with complete ownership if he can 
regain possession. 

§ 43. Effect of Btatate in passing title. In Fears v. 
Sykes (9) A converted the plaintiff's slave in 1839 and 
sold her to B, who held open and notorions possession in 
the state of Alabama until 1853, when he sold her to the 
defendant who bronght the slave to Mississippi. Plain- 
tiff brought this action to recover the slave in Mississippi 
It was held that he eoold not recover. The possession by 
B in Alabama gave him a title which he conveyed to the 
defendant. It was a title available everywhere. If the 
Alabama statute had merely barred plaintiff's ranedy 
he conld have maintained his action in Mississippi 
against the defendant. So, where A's personal property 
was adversely held by B in the state of Georgia for the 
statutory period and A covertly obtained possession of 
the property and took it to Alabama, it was held that 
B had acquired such a title that he conld maintain trover 
against A in Alabama (10). 

"The weight of authority is in favor of the proposition 
that, where one has had the peaceable, undisturbed, open 
possession of real or personal property, with an aaser- 

(8) Se HlH. S38. 

(10) Howell Y. Bftir, IE Alft. ISt. 
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tion of his ovnenship, for the period whidt, under the 
law, would bar an action for its recovery hy the real 
owner, the former has acquired a good title — a title supe- 
rior to that of tiie latter, whose neglect to avail himself 
of his legal rights has lost him his title" (10a). 

§ 44. Taddng advene holdings. If A has converted 
property and held for the statutory period and then sells 
it to B, the latter is protected becanse, as A had acquired 
title before the sale, he conveyed a good title to B. Wheo, 
however, A has held the property for a part only of the 
statutory period and seUs to B who holds for the remain- 
der of the period, so that neither one has been In posses- 
sion for the entire period, although the successive posses- 
sions of the two together exceed it, a more dif&cult ques- 
tion arises. As B has made a new conversion by baying 
the property, it is contended that a new cause of action 
has arisen and the statute begins to mn afresh. Accord- 
ingly, where the plaintiff was owner of a lease which his 
son, without the plaintiff's knowledge or consent, de- 
posited with one Bates to secure a loan, this occurring 
more than the statutory period before the plaintiff 
brought his action, and later and within the period Bates 
became bankrupt, and his trustee sold the lease to the 
defendant; it was held that the plaintiff might maintain 
an action for detinue and conversion against the defend- 
ant (11). 

Th«e is little authority on the question, but this view 
seems to be the one rather more g^ierally takm. It is 

(Ite) Campbell t. Holt. 116 TI. 6. 6Z0. 

(11) HlUar V. tMl, L. R. <1S»1), 1 Q. B. 408, 
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argued, however, on the other hand, that the statute 
passes title, not by its terms hot by its effect, and it ought 
to have the same effect if the true owner has been ont of 
possession the statutory period whether one or more have 
been in possession (12). The latter view is ordinarily 
taken where real property has been in the hands of suc- 
cessive adverse holders for the statutory period. See 
Title to Real Estate §§ 144^60. in Volume VI of this 
work. 

§ 45. Increase of pn^erty in advene posseBslon. la 

Bryan v. "Weems (13) certain slaves were conveyed to 
trustees in trust for a woman for her life and after her 
death for her children equally. She had possession da- 
ring her life and after her death her husband continued 
the possession. By his will he disposed of the slaves 
and their increase. Certain of the children brought a suit 
against the trustee and the representatives of the hus- 
band and the legatee for an accounting and a division. It 
was held that, as the husband had had adverse posses- 
sion after his wife's death for the statutory period, the 
statute of limitations was a bar to the suit and that the 
ownership of the increase of the female slaves followed 
that of their mothers, although the offspring themselves 
might not have been in adverse possession for the full 
period. The defense of the statute relates back to the 
first taking and carries with it all intennediate profits. 
The increase follows the mother as an incident unless as 

(12) Tbere are some dicta In mpport of this view. Bee BohanBOn 
T. Chapman, IT Ala. S96, and 8 Harvard Law Rerlew, 83S. 

(13) 29 Ala. 423. 
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to sndi increase some act be done before the bar against 
the recoveiy of the mother is perfected which prevents 
the application of this mle. The rule applies to cattle 
and any property snbject to increase. 

Section 3. Br Oifx ov Chattel. 

§ 46. Delivery of gift generally necessary. Irons t. 
Smallpiece (14) was an action of trover for two colts. 
The plaintiff's father had given them by parol to the 
plaintiff, bnt the colts were never delivered to plaintiff 
and remained in his father's possession mitil the latter's 
death, after which his execntrix, the defendant, refused 
to give them to the plaintiff. It was held for the defend- 
ant A gift of a chattel is not good without delivery. 

In Cochrane v. Moore (15) the conrt made an elaborate 
examination of the question and came to the conclusion 
on the authorities that according to the old law no gift or 
grant of a chattel was effectual to pass it, whether by 
parol or by deed, and, whether with or without consid- 
eration, unless accompanied by delivery; that on that law 
two exceptions have been grafted, one in the case of a 
gift by deed and the other in the case of a contract of 
sale; bnt that, as regards gifts by parol, Irons v. Small- 
piece (16) was correctly decided and is still the law. 

§ 47. What amounts to a delivery. In Oreen v. Lang- 
don (17) it was held that an endorsement by a mortgagee 
of payment on a mortgage, be intending to make a gift to 

<14> 8 B. A Aid. B61. 

<15) 26 Q. B. D. 67. 

<16) 8m note (14), abors. 

(IT) U Midi. Ul. 
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the mortgagor, was a good gift of the debt to that extent 
to the mortgagor, because there ooold not be an actoal 
delivery of part of the debt and all was done that conld be 
done. And where a father procared a cattle brand to be 
recorded in the name of his child, and with it branded cer- 
tain cattle, onder circamstances tbat showed he intended 
to give them to the child, it was held that there was suffi- 
cient delivery to consummate the gift (18). Where the 
defendant said to the plaintiff, "I give yon all my com 
and all my hogs," and then took an ear of com out of 
a wallet and said, "Here, take of the com I have given 
you," and gave plaintiff the ear of com, it was held to 
be a good gift of the com but not of the hogs (19). 

In Cooper v. Burr (20) A had been confined to her bed 
by illness for a number of years and bad kept in her room 
a bureau and tmnks containing gold and silver coin and 
jewelry. About six weeks before her decease, handing 
to the plaintiff, who lived with her and had taken care 
of her, the keys of the bureau and trunks, she said: 
"Mary, here are these keys. I give thran to you. They 
are the keys of my trunks and bureau. Take them and 
keep them and take good care of them. All my property 
and everything I give to you." It was held that the lan- 
guage of the donor, accompanied by the delivery of the 
keys, evidenced the intention of the donor, and placed the 
donee in possession of the means of assuming absolute 
control of the contents at her pleasure and constituted a 
valid gift of the coin and jeweliy in the trunks and bu- 
ds ) HUlebraDt ▼. Brewer, e Tex. IS. 
(19) lATender t. Prttclurd, S N. a fill, 
(SO) 46 Bart). ». 



i.y Google 



TRANSFER OP TITLE 47 

rean. Jn Hatch r. Atkinson (21) tlie oonrt aaid: "Al- 
though delivery of the key of a warehonae or other place 
of deposit, where ctunbrona articles are kept, may consti- 
tnte a Buffident constmetive or symbolical delivery of sndi 
articles, it is well settled that deliveiy of the key of a 
trunk, chest or box, in which valnaUe articles are kept, 
which are capable of bmng taken into the hand, and 
may be delivovd by being passed from hand to hand, is 
not a valid delivery of sncdi aiticles. The rule is that 
the delivery must be as perfect and complete as the nature 
of the articles will admit of." The last two oases, how- 
ever, may well be distinguished. In Hatch v. Atkinson 
the trunk was placed, after the keys were given, in the 
donor's own closet, where it remained under his own 
dominion and control, while in Cooper v. Burr the donee 
had access to the trunks and bureaus and full power 
of control over them althongh they were in the donor's 
room. Hatdi v. Atkinson is more strict than the gen- 
erality of oases, and it would seem that the remarks 
quoted above from that case should be taken to apply 
only where the donee does not have access to and power 
of assuming dominion over the trunk (22). Where the 
donor gave the key to a capboard to the donee with the 
statement that he gave her the contents thereof, and the 
donee opened the cupboard and hastily exanuned the con- 
tents and then locked the cupboard and kept the key, the 
same court that decided Hatch v. Atkinson held it to be 
a good delivery (23). 

(21) 66 Hei 8U. 

(23) 8m Hanb t. Fnllw, 18 N. H. m. 

(28) Oonldlns t. HorbtUT. U U*. MT. 
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On the other hand, where A had a piano in her house 
and gave it to B, who was at the time living in A's hons^ 
and B need the piano, both before and after the gift, but 
there was no change in poBsession, it was held not to be 
a valid gift (24). Here there was nothing that could be 
construed as a delivery. It would eeem that some sym- 
bolical act of delivery would be necessary. The court 
distinguished the last from a case where A pointed out to 
B certain cattle of A'b whidi were running at large and 
B agreed to take them in payment of a sum due him from 
A, holding that this gave B dominion over the cattle aod 
made a delivery (25). 

A gift by parol is a present transaction and if the title 
is passed at all it is passed at onoe, so, where a father 
delivered a slave to his son reedding with him and called 
npon persons present to take notice tiiat he gave that 
slave to the son, but, at the same time, said that he 
claimed an estate in the slave for his own life, it was held 
that nothing passed to the son by such a parol gift (26). 

§ 48. CHft by deed under seal It is generally held 
that a gift by deed nnder seal is good without delivery 
of the chattel. Where, however, A made an instrument 
in writii^, but not under seal, reciting that he gave cer- 
tain enumerated chattels to several donees respectively, 
saving to himself the use and bmiefit during his natural 
life, it was held not to be a good gift because not by deed 
under seal; that a deed effectuat~-s the gift not because 
the delivery of the deed is a symbolical delivery of the 



(24) WUler y. BKCknt, GZ Ib. 401. 

<2e) Brown T. Wmde, 42 Ik. 647. 

(») ABdsnnn t. Ttaompaon, U Leisb (Va.) 4SI. 
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property, but rather upon the principle of estoppel ; the 
maker of the deed is estopped thereby from asserting that 
he has not granted thereby to the donee a power of con- 
tTol and dominion over the property conveyed by the deed. 
In the present case it conld not have been good as a sym- 
bolical delivery of the property, if that were the principle, 
because by the terms of the gift no immediate delivery of 
the property was intended, bnt the donor was to retain 
the possession snd control of it so long as be lived (27). 

Section 4. Bt Othbb Methods. 
§ 49. Other methods. The transfer of the title to pet- 
sonal property by sale, mortgage, gifts cansa mortis, 
will, descent, bankruptcy, and so forth, are treated in the 
articles on Sales, Mortgages, WiIIb, and Bankruptcy, else- 
where in this work. 



(ST) Coimor t. Trawlota Admr., ST Ala. S». 
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CHAPTER VIL 
OOHXON LAW IJENS. 

Section 1. Natube and AcQuismoN of Libhs. 

§ 60. Lien defined. A Ilea at common law is a right 
to retain possession of property belonging to another nn- 
til a claim of the party in possession against the owner 
is satisfied (1). A lien may be given by contract, express 
or implied, or it may be given by the common law with- 
out any agreement. It is the latter class of liens that we 
consider in this chapter. 

§ 81. Bailment defined. The term hailmmt frequently 
occnrs in the cases relating to liens. It may be shortly 
defined as the holding possession of another's personal 
property in trust for some specific purpose (2). The 
bailee is the one who has possession. The bailor is he 
who has given the bailee possession. 

§ 62. Lien for laixn: in imptoTin; <duttd. Plaintiff 
had possession of a race horse belonging to A, which plain- 
tiff had trained. While in plaintiff's possession the horse 
was sold to the defendant, and plaintiff gave np possess- 
sion of the horse to defendant under an agreement by de- 
fendant to pay for the training in consideration of the 
abandonment by plaintiff of his lien. In an actitoi to re- 
cover the cost of the training, the defendant contended 

(1) Lamun on Ballmentii, | 26. 

(8) Lawaon on BctUmonto, I S. 

50 
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tint there bad been no li^i and that plaintiff's detrition 
of the horse was altogether wrongful, bat the oonrt said: 
"On the principle of the common law, that where the 
bailee expends labor and skill in the improTement of the 
subject delivered to him, he has a lien for his charge, I 
think the trainer has a lien for the expense and skill be- 
stowed in bringing the horse into condition to nm at 
races" (3). But where the plaintiff delivered a horse to 
the defendant to be stabled and in an action of detinue 
brought by the plaintiff for the horse the defendant 
claimed the right to hold the horse by virtue of a lien for 
his charge, it was held that the defendant had no Uen 
because he bad done nothing for the benefit and improve- 
ment of the horse (4). 

These two cases show that tiie test of the existence of 
the lien is whether the bailee has done something to the 
chattel to improve it by his skill and labor. 

So, where the defendant pastured cows for the plain- 
tiff, who came and took them and the defendant retook 
them, for which the plaintiff brought trespass, and the de- 
fendant justified his act by virtue of a lien for pasturing; 
it was held for the plaintiff that there was no lien, on the 
ground that no additional value was confn'red on the 
artide by the skill of the bailee (5). And it is the law 
that an agister has no lien unless allowed one by statute 
(6). 

(8) Beran T. Waters, Mood, k H. SS5. 
(4) Judaon t. Etberldge, 1 Cr. A U. 743. 
(6) Jackson t. Cummliigi. 6 M. ft W. 34S. 

(6) The refusal to allow an aglBter a Hen loemB to liETe arisen 
tlmnt^ a m I rmM^^ff "d !■ t of Qie law. The queaUon of on agiater'a 
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§ 53. Express m implied oonbwrt for services. In 

Chaae v. Westmore (7) the question of the effect upon the 
lien of an express agreement as to compensation for the 
work done npon the property was considered. The de- 
fendants, who were millers, had groond grain for certain 
bankrupts, of whom the plaintiffs w«re assignees, on an 
express agreement as to the price. The grinding was all 
done nnder one bargain. No time or mode of payment 
was set, bnt there was an express agreement that so much 
per load should be paid. The grain was ground in various 
parcels at different times. At the time of the bank- 
ruptcy the defendants bad a portion of the grain on hand, 
and claimed to hold it on a lion for the value of the whole 
grinding. In trover, it was held for the defendants; that 
they had the lien claimed. The principal question made 
in the case was whether an express agreement as to the 
price destroys the right to a common law lien for the 
value of work expended on an article, and the case es- 
tablished the law that such an agreement does not destroy 
the right to the lien and it exists whether the contract is 
express or implied (8). 



Hen WM lint ralMd In Cbftpnuui t. Allen, Cro. Car. 271, In 16S2. At 
ttuit time a Hen was not allowed when there was an expreaa contract 
for remuneration, and, as In Chapman v. Allen there vaj an expren 
contract, the Hen was not allowed In that caae. I^ter, the lien warn 
allowed In cases of express contract, and In Jackaon t. CummlngB the 
Judges seem not to hSTS onderstood the real ground of the decision in 
Chapman t. AUen, but followed that caae and held that there was no 
Hen because the baUee did not Improre the chattel. See i Harvard Law 
Rerlew, p. SI. 

(7) B U. * S. 180. 

(8) The true origtB of the flommon law Hen seems to hare been 
that at tho early period betbre there was any action aUowed on an 
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If, however, a tailor, for example, shonid make a snit 
from cloth belonging to a customer uider an agreement 
that the suit should be delivered and the customer hava 
time thereafter in which to pay for it, the tailor would be 
deemed to have waived his right to a lien and would have 
none. The provinon in the contract for delivery before 
payment is inconsistent with the existence of the lien. In 
Chase V. Westmore the court said: "And we agree that 
wh^e the parties contract for a particular time or mode 
of payment the workman has not a right to set up a claim 
to the possession inconsistent with the terms of his con- 
tract." 

§ D4. Lien by castmn. of trade. The defendant, a 
warehouseman, had stored goods for the owner. The 
plaintiff, general assignee of the owner, demanded the 
goods without tendering payment Defendant refused to 
give up possession, and plaintiff brought trover. It was 
held that defendant had a lien on any part of all goods 
received at one time for his charges on all such goods (9). 

If a principal delivers goods to his factor to be sold, 
or if the factor purchases good for his principal ; in either 
case he has a lien on the goods for his charges (10). 



implied contract tor lerTicae, the lien wu allowed as the batlee'a onir 
meani of enlordng parment. So the Hen became eatabllsbed In caMt 
where there was no ezpreM contract. Whan there was an ezprew 
contract the bailee had an action and hence, orlglnallr. no lien. When 
Cbaae t. Weetmore waa decided there was an action on an Implied 
contract. The court did not imderatand the true origin of the lien 
and could see no reaaon for a dlatlnctlon between express and Implied 



(S) Steinman t. Wllkini, 7 W. « S. 468. 
(10) See Brrce t. Brooks, 16 Wend. 887. 
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Li Naylor v. Mangles (11) the eonrt held that a wharf- 
inger had a lien and said that llena were either by the 
common law, usage or agreement; that a lien from usage 
was matter of evidence; that the usage in the present case 
had been proved so often it should be considered as a 
settled point that wharfingers had the lien contended for. 
That is the tme basis of this class of liens. The bailee 
does nothing to improve the property and by the com- 
mon law test would have no lien, but where the custom has 
been proved and recognized by the courts it is established 
as law that the li^i exists. The Hens of factors and ware- 
housemen are well established in the United States. 

§ 56. Lien where bailee boond to receive the goods. 
In trover for goods delivered to the defendant as a com- 
mon carrier, the defendant proved that he had offered to 
deliver the goods to the plaintiff if he woald pay defend- 
ant his charges, but that the plaintiff refased. It was held 
that a carrier may retain the goods for his charges and a 
verdict was directed for defendant (12). 

"By the common law an innkeeper is entitled to a lien 
for the amount of his charges on all the goods of his 
guest which are found in the inn." "The innkeeper be- 
ing obliged by law to receive travellers and entertain 
them, is given by law, not merely the right to compensa- 
tion from the guest, but also a lien on the goods of the 
guest in the inn, to the ezt^it of his charges" (13). The 
usual explanation of both the carrier's and the innkeep- 
er's liens is that wherever the law compels one to receive 

<ii) 1 Van. 109. 

(12) Skinner t, Upahaw, 2 Ld. Raym. TGS. 
(U) fieala. Innkeepers and Hotelo, || 3G1. SU. 
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the goods of another th^ bailee is given a lien to aecnre his 
charges. 

§ 56. Specific liens. An ordinary common law lien 
for work pnt upon the property of another is specific, i. e., 
for the charges for services on that article and nothing 
else. Thns, if A has repaired a pair of shoes for B and 
delivered them to B without being paid for them and, 
later, on another contract repairs another pair, A does 
not have a lien on the second pair for his charges on the 
first, either alone or together with the charges on the 
second pair itself, nor for any claim that he may have 
against B except the charges on the second pair. 

Where, however, a quantity of logs were delivered on 
different days at the defendant's saw mill, under one con- 
tract to saw the whole quantity into boards, and the de- 
fendant sawed a part of them and delivered the boards 
to the bailor without being paid for the service, it was 
held that he had a lien for the amount of his account 
upon the residue of the logs in his possession (14). Here 
the sawing was an entire transaction, and the lien of the 
bailee for his whole compensation extended to every por- 
tion of the logs. The lien, however, was restricted to 
claims arising under that contract, and the defendant 
would have no right to retain any part of the logs to se- 
cure payment of claims arising from other transactions 
with the plaintiff. 

Where the defendant in trover, a warehouseman, had 
stored goods for plaintiff's assignors, and had delivered 
part of them but retained a part claiming a liai for 

(14) Horgan t. Congdon, 4 N. T. EGS. 
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charges, the court inatmcted the jttry that tbongh the de- 
fendant eonld not retain for the general balance of his ac- 
count, he might retain for all the charges on all the goods 
forwarded to him at the same time. This was held to be 
correct and It was recognized that a war^ouseman doea 
not have a g^ieral lien (15). 

In trover for goods retained by defendant, a common 
carrier, under claim of a lien for a general balance dne, 
it was left to the jnry to say whether the existence of 
snch a lien was so generally recognized by cnstom that 
the parties contracted with reference to it, otherwise, the 
jury were charged, there would be no lien for a general 
balance; and this was held correct (16.). And it ia the 
law that a common carrier haa only a specific lien. 

In Mnlliner r. Florence (17) the plaintiff's horses, wag- 
onette, and harness were held by the defendant under an 
innkeeper's lim Plaintiff tendered the amount dne for 
the keep of the horses and d^nanded that they be given 
up to him. The conrt held that he must pay, not only 
for the keep of the horses but also for the entertainment 
of the guest who had brou^t them. The lien is on any 
part or all of the property for the expense of the keep of 
the property and of the gneet. There is one contract, one 
debt, and one lien in respect of the whole of the charges. 
It is not a general lien, bnt Uke a common law lien on 
part of several articles for charges for improving all, 
where all the work is done under one contract 



(1G> Btelnman t. WUUni, 7 W. ft B. itt. 
(18) Rnataforth t. HadAeld, 7 Bait 2iS. 
(17) S q. B. DlY. 4U. 
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S57. Ckceral liem. In Ernger v. Wilcox (18) a 
factor to whom a general balance on aoconnt was 
dne from his principal, received goods from the prin- 
cipal and afterwards gave np possession to the 
principal. The goods were sold and the question was 
whether the factor was entitled to a preference out 
of the money by virtue of a lien. It wua held that 
if there is a conrse of dealings and general acconnt 
between a merchant and his factor the latter may 
retain the goods, or produce, for such balance of the gen- 
eral account, as well as for the charges, customs, etc., paid 
on account of the particular cargo. Although previous 
to this case it was in doubt, it is now well settled that a 
factor has a lien and may retain for a general balance; 
including responsibilities incurred in the execution of his 
agency. 

In In re Witt (19) A had been accustomed to send 
goods to B for the purpose of shipping abroad. A be- 
came a bankrupt, and B, having on hand at the time 
various parcels of goods belonging to A, refused to de- 
liver them to the trustee in bankruptcy until paid the 
charges dne him. It was held that B had a general lien 
by custom; that packers had formerly been to a certain 
extent considered as factors and the general lien, having 
been established, it still continnes. 

These cases establish the law to be that the common 
law gives only specific liens and that of the liens given 
because the bailee is boxmd to receive the goods and of 

(IS) Amil. SG3. 
(IS) 3 ClL DIT. 489. 
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the liens given by custom the only ones that are general 
are the factor's lien and in England (qn^y as to the 
United States) a packer's Hen. 

§ 68. No lien for detention charges. In British Em- 
pire Shipping Company v. Somes (20) the defendants, 
who were shipwrights, had repaired a ship for the plain- 
tiff and refused to surrender possession until their bill for 
repairs was paid or security givMi, and, the plaintiff do- 
ing neither, the defendants gave the plaintiff written no- 
tice that the defendants would charge storage from the 
time when the bill was rendered. The plaintiff, later, paid 
the whole amonnt claimed, nnder protest, and then 
brought an action for money had and received. It was 
held that the plaintiff was entitled to recover back the 
amonnt paid for storage. The defendants had a lien for 
the charges for repairs, but the law gives a bailee holding 
a chattel on a lien no right to charge for the expense of 
keeping it nor any lien therefor. There can be no im- 
plied promise on the part of the owner of the chattel to 
pay for it when it is being kept against his will. 

Section 2. Liens Given by Wrongdoer. 
§ 69. Innkeeper's lien. The early case of Robinson 
V, Walter (21) established the general principle that an 
innkeeper has a lien on property brought to the inn by a 
guest even, if the property does not belong to the guest. 
In that case a stranger brought with him a horse to de- 
fendant's inn and, after staying some time, left the horse 
at the inn. In trover by the own» of the horse against 

(iO) EL B. ft B. S6S. 
(21) S Bultt. W». 
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the innkeeper, it was held that the innkeeper had a lien 
on the horse until paid for the keep of the horse, because 
the innkeeper is compelled to receive the guest. 

It has since been settled that the lien is on every part 
of the property for the entire charges in respect to both 
guest and property (22). 

In Threfall v. Borwiok (23) a guest brought with him 
to def aidant's inn a piano belonging to the plaintiff, but 
which the defendant supposed to belong to the guest. 
The defendant retained it to secure the bill of the guest 
and the latter's wife and sister. In an action by plaintiff 
for the detaining it was held for the defendant. He had 
the lien claimed. Although the property here was of a 
kind that the innkeeper might not, perhaps, have been 
obliged to receive as the guest's baggage, yet he did re- 
ceive it, thinking it to belong to the guest and had his 
lien on it. The decision seems to be based principally 
upon the ground that as the innkeeper is responsible for 
the property he should have a lien to secure his charges. 

§ 60. Same: Fropeity known to be bailed to gaest. In 
Broadwood v. Granara (24) the defendant, an innkeeper* 
detained plaintiff's piano for the hotel bill of a person to 
whom plaintiff had lent the piano. The defendant knew 
that the piano belonged to the plaintiff and that it had 
been lent to the guest. The guest had had the piano sent 
to the hotel after he had come there as a guest. The 
plaintiff demanded the piano when the guest left the 

(12) See MolUner v. Florence, | E6, above. In thli cnse the prop- 
er^ WM left At the Inn br a guest who vu not the oimer of It 
(«} U H., 7 Q. B. 711. 
(H) 10 Bieh. 417. 
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hotd, and, on r^nsal by the defendant to allow it to be 
taken, brought trover It was held that the defendant 
did not have a lien. The court said it was not the case 
of goods broQght by a guest to an inn as his goods; that 
the piano was sent to the guest at the hotel for a par- 
ticular purpose; that the lien cannot be claimed except 
in reepeot of goods which the innkeeper is bound to re- 
ceive; and the fact was «aphasized that the innkeeper 
knew the goods did not belong to the guest. 

In Bobins and Company v. Q-ray (25) a commercial 
traveller brought certain sewing machines, the property 
of his employers, the plaintiffs, to defendant's hotel, for 
the purpose of selling them to customers in the neighbor- 
hood. While the guest was in the hotel the plaintiffs sent 
him from time to time more sewing machines for the 
same purpose. He left without paying bis bill and left 
in the hotel some of the machines bo sent. Before the ma- 
chines had beffli received into the hotel the defendant had 
he&a expressly told that they were not the property of 
the guest but belonged to the plaintiffs; but the defendant 
received the goods into the hotel as the guest's baggaga 
The defendant refused to allow the machines to be taken 
from the hotel, claiming a lien for the amount of the 
guest's bill upon the machines l^t by him at the hot^ It 
was held that defendant had the lien claimed; tiiat 
whether the goods are goods that he might have refused 
to take in is immaterial if he does take them in as the 
gnest.'s luggage; that it is also immaterial that the inn- 
keeper knows the goods do not belong to the guest and 

(26) (18S6) X Q. B. G«l. 
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that the fact that some of the maohineB were sent to the 
inn after the traveller bad gone there made no difference, 
becanse the innkeeper accepted them as he had accepted 
the machines originally hron^t to the inn by the trav- 
eller — as the goods of the traveU», bnt not as his 
property. 

In respect to Broadwood v. Oranara, the master of the 
rolls said: "There the proposition tbat if a guest brings 
goods into an inn as his luggage they must be treated as if 
they were his goods was fnlly recognized. The judges 
held in that case that a piano, not brought to the inn by 
the gaest as his In^age, but sent in by a tradesman for 
the guest to play upon during his stay at the inn, was 
not offered to, nor taken possession of by, the innkeeper 
under the custom of the realm as the luj^fage of the gnest, 
and therefore that the piano was not subject to the inn- 
keeper's lim. Whether we shonld have agreed with Hie 
decision is immaterial. The case was expressly decided 
npon the ground that the law of innkeepers did not apply. 
It is, therefore, no authority in the case now b^ore us, 
where, as the learned judge in the court below has found, 
the goods were brought to the inn as the goods of the 
traveUer and accepted as his goods by the innkeeper." 

§ 61 Same: Summary. It has been suggested (26) 
that the real reason for denying the lien in Broadwood 
V. Oranara was tiie definite baHment relation between the 
owner and the guest, known to the Inkeeper. Whether 
that or any other is a sufBcient ground of distinction be- 
tweea Broadwood v. Granara and Bobins and Company 

(U) BmOo, Innkaepen, p. 185. 
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T, Gray or not, it is certain that any donbts as to the inn- 
keeper'B right to the lien, even when he knows the goods 
do not belong to the gnest, that were raised by Broad- 
wood V. Granara, have been sot at rest by Robins and 
Company v. Gray; aod it is now olear law that the inn- 
keeper has the lien in such cases notwithstanding his 
knowledge as to the ownership if he receives the property 
as being baji^age of the gaest. Farther, the dicta in the 
later case and the decision in Threfall v. Borwiek (27) 
jnstify ns in regarding it as law that the lien exists even 
if the property is of a kind that the itmkeeper is not 
obliged to receive if he, in fact, does receive it as ba^age 
of the gnest. 

§ 6&. Same: Guest's possession known to be wrongful. 
Johnson v. Hill (28) was an action of trover brought by 
the true owner of goods against an innkeeper who had 
refused to deliver the goods on demand, asserting a lien. 
The goods had been ill^ally seized under color of legal 
process, and taken by the wrongdoer to the inn. On the 
tiial of the action, the court charged the jury that "the 
question was whether the defendant knew, at the time 
when the horse was delivered into his custody, that 
Pritchard was not the owner of the property, but a mere 
wrongdoer ; if he knew that fact, he made himself a party 
to the wrongful act of Pritchard, and could not insist on 
any recompense for keeping the horse." As applied to 
cases where the possession of the guest is wrongful and 

(37) See note (»), abor*. 
(SB) 8 Stork. Ill 
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the inkeeper knovB that fact, this doctrine is ondonbtedly 
correct. 

§ 63. Carrier's Hen. If A, being in posBession of the 
goods of B, VTongfnUy and withont the consent of B, ex- 
press or implied, ships them by a common carrier, who 
acts in good faith, supposing A to be the owner of the 
goods or to have authority to ehip them, and th^i B de- 
mands the goods, there is a question whether the carrier 
has a lien on the goods for the frdght charges. In Bobin- 
son V. Baker (29) it was held that on the general principle 
that no one can give a better title to property than he 
has, and that a carrier is subject to the some obligation 
to inform himself of the title of those with whom he d«ilB 
that are other persons and because he can protect himself 
by demanding payment of the freight in advance, the 
carrier does not in such cases have a lien. The case rep- 
resents the weight of American authority. 

Section 3. Loss of Lieh. 

§ 64. A lien ordinarily gives only a right to hold the 
propra^. In an action of trover for three horses, the 
defendant pleaded that he was an imikeeper, that the 
plaintiff had put up his horses at defendant's inn and 
there was due him for their keep £36 which was more 
than they were worth and that he detained and sold them. 
Judgment was ^ven for the plaintiff on the ground that 



<29) e Cuib. 137. 
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the defendant bad no power to eell the horses (30). So, 
where the plaintiff's horse, wagonette and harness were 
bron^t to defendant's inn by a gnest who did not own 
them, and the gnest departed leaving the property and 
owing a bill. The defendant sold the horse and refosed 
to give np the other property to the plaintiff. In trover 
for the oonversion of all the property it was held for the 
defendant as to all the property except the horse. He had 
a rig^t to hold it under his innkeeper's lien. 6nt as to 
the horse, it was held for the plaintiff. The sale of the 
horse destroyed the lien upon it and was a conversion 
(31). 

§66. Lien cannot be tranaferred. A broker and 
factor purchased goods in a warehouse in his own name 
for his principal, the plaintiff, who was indebted to the 
broker for a general balance of account, for which the 
broker had a lien. Hie broker, for a valuable considera- 
tion, assigned the goods by way of pledge to the de- 
fendant who claimed a lien in the place of the broker. In 
trover by the principal, the owner of the goods, it was 
held for the plaintiff. The defendant did not have the 
lien claimed. The court said : ' ' Nothing conld be clearer 
than that liens were personal, and conld not be trans- 
ferred to any third person by any tortious pledge of the 

(50) Jones T. Fearle, 1 Stra. SET. Befora implied aannipBit tw 
allowed, u innkeeper had a right to sell a horse left with him as soon 
u It had eaten Its value, in casea where there was no expresi contract, 
because, having no right of action, the Innkeeper woold find the horw 
only a source of expense. The Hostler's Case. Telv. 66, 67 (1805). But 
when the Implied assompslt was allowed, the reason tor the rl^^t t/t 
■ale no longer existing, the right disappeared. 

(51) HnUlner v. Florence, s Q. B. DIt. 484. 
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pindpal's goods" (32). When tlie broker let the goods 
go ont of his possession the liem was destroyed, and the 
owner of the goods was entitled to poeseseion of them. 
"The right of lien has never been carried fnrilier than 
olaiming it" while the goods ocHitinne in the poseession 
of the party (33). 

The bailee could, bowerer, place the goods in the hands 
of his servant to hold for him, for the possession wonld 
still be constmctively in the bailee, and it seems he conld 
pnt them in a warehoose in hia own name, for he wonld re- 
tain control (34). 

§ 66. WaiTer <tf Uen. In Jacobs v. Latonr (35) the 
defendant bad a horse in his possession that he had be«i 
training. He brought an action against the owner of the 
horse for the charges, had the horse taken and sold on 
the execntion, and bonght it in. A commission of hank- 
raptcy was issued against the owner of the horse upon 
an act of bankruptcy committed before the levy and sale. 
The assignee in bankruptcy brought an action of trover 
for the horse. The horse had never been ont of the 
possession of the defendant. It was held for the plaintiff, 
that when the defendant allowed the horse to be taken anS 
sold on the execution without setting up his lien, the lien 
was lost. As the execution sale was not good against the 

(32) VCombie ▼. DavlH, 7 Baat S. 

(8S> Sweet r. Pym, I Baet 4. 

(34) It la to be noted that while a factor cannot pledge good! w 
■a to bind hia principal, from the nature of his employment be baa 
Implied power to eell and bind his principal br the nle. See S E«ttt 
Conun. 6S2. 

(85) 5 Bins. 180. 
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bankmptcy cotmmsBion, the plaintiff could not hold the 
horse by virtne of it and had no right to do so on either 
gTDimd. Here the reason for the loss of the lien was that 
the sheriff, in law, must have had possession in order to 
make the sale, and when the def^idant gave np posses- 
sion to the sheriff he lost his lien, and his later holding 
must have been by virtue of the title derived from the 
sale. 

Where the plaintiff had possession of certain calf skins 
on which he had a lien for work done npon th«u as a 
carrier and purchased them from the owner who soon 
thereafter became an insolvent, the defendant took pos- 
session of the skins nnder a warrant issued to him as mes- 
senger in insolvency proceedings. The plaintiff, after his 
purchase, had never claimed to hold by any other title 
than by the sale to him and gave the defendant no notice 
of the lien when the property was taken. Jn an action 
for the taking, it was held that the sale was good betwerai 
the parties hut void as to creditors; that the plaintiff lost 
his lien by claiming to bold as owner and by not setting 
np his lien when def«idant took the property (36). Here 
there was not even a technical change of possession, snch 
as there was in Jacobs v. Latour, but the plaintiff was 
claiming to hold nnder a title other than that of his lien. 
He did not assert his Ken and never claimed to hold by 
any other title thtm that derived from the purchase. 
Clearly, therefore, the lien was waived. 

In White v. Gainer (37) the defendant had a lien for 

(36) Ibxal V. Oeu-born, 12 Oray SH. 
<8T) 1 Blng. 28. 
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work on some cloth belonging to a bankrapt. The latter 
sold it to the defoadant, which sale was void because made 
by a bankrapt. When the assignees demanded the cloth 
the defendant refoaed to give it np, saying: "He mi^t 
as well give np every transaction of his life." Bnt he 
made no d^uand. In trover by the assignees, it was held 
that the remark did not constitute a wuver of the lien 
and the defaidant succeeded in the action. The conrt 
intrapreted the remark to mean that the defendant was 
claiming to hold imder his lien and not relying on the 
purchase, and they said that if the defendant bad relied 
on the purchase they wonld have held it to be a waiver. 
It may be open to qnestion whether that interpretation 
was correct and whether it shoold not have been left to 
the jnry to say how the d^endant intended to hold Hie 
cloth; bnt there can be no donbt of the correctness of the 
principle applied. There had been no change of possea- 
sion and as the lien was asserted (as the language was 
construed) there was no reason for holding that the sale 
to him caused him to lose his li^i. It appears, therefore, 
that the distinction between Uexal v. Dearborn (38) and 
this case is that in the former the bailee relied on his pur- 
chase and did not hold under or assert his lien and that if 
he had done so the lien would have been preserved. 

§ 67. Waiver excosiiig tender. In an action of trover 
for some brandy whicdi lay in the defendant's cellars, it 
appeared that certain warehouse rent was due to the de- 
fendant on account of the brandy, and that when the 
brandy was demanded, the defendant had refused to de- 

(88) See note <8<), aban. 
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liver it np, saying it was his own property. The court 
held that as the brandy had been detained on a dififerfflit 
ground, and as no demand of warehouse rent had been 
made, the defendant mnst be taken to have waived his 
lien, if he had one, and the pluntiff oonld recover without 
tendering the amount of the chains due (39). Here the 
bailee daimed rights in the property totally inconsistoit 
with the liai. "When the demand was made his reply did 
not inform the owner of the nature of the claim against 
the property or what he should tender in order to reclaim 
it. The lien was, therefore, properly held to have been 
waived. And where the plaintiff ddivered to the defend- 
ants a quantity of hogs* heads to be rendered into lard, 
and the defendants, after delivering part of the lard, "de- 
clined to deliver any more lard;" the plaintiff drananded 
the lard but made no tender. It was held for the plaintiff 
in an action of assumpsit for failure to perform the con- 
tract, the conrt saying: "An unqualified refusal upon a 
dfflnand duly made is evidence of a conversion because it 
involves a denial of any title whatever in the person who 
makes the demand;" and that the plaintiff had a right 
to infer from the defendants' answer to his demand that 
th^ would deliver to him no more lard unless comp^ed 
to do so by an action at law, and also the right to infer 
that a tender to the defendants for their services would be 
unavailing (40). 
In Sbarfe v. Morgan (41) the defendant had possession 

(39) Bosrdflun t. SlU, Ounp. 410, notO; 

(40) Huma v. Pbelps, 7 Isd. 21. 

(41) 4 M. ft W. 270. 
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of a more seat to be covered by his stallion, and refused 
to deliver her to the owner, claiming a lien for the charge 
for tiie partieiilar occasion, and, also, for charges for cov- 
ering other mares and for poor rates. The plaintiff, 
without making any tender at all brought trover. It was 
held that the defendant had a specific lien for the services 
of the stallion on the particalar occasion and did not lose 
it so as to excuse a tender on the part of the plaintiff by 
reason of claiming in addition to hold the mare for other 
charges for which he did not have a lien. The theory of 
the court was that the larger claim included the smaller 
and that in daiming both he did not mean to excuse a 
tender of the sum for which the lien actually existed. It 
was observed that if a tender had been made the defend- 
ant might have been led to reflect whether he had a lien 
for the additional sums and he might have accepted the 
tender. If the conduct of the bailee did not, in fact, indi- 
cate that a tender of the smaller sum wonld be useless, the 
case is rig^t 

Kerford v. Mondel (42) was a case in which the owner 
of a bark carried freight on which he claimed a lien for 
freight and dead freight, not being entitled to the latter. 
He refused to deliver the goods, stating that he had called 
a meeting of the consignees of the goods to decide the 
question about dead freight, and that he would com- 
municate notice of the meeting to the plaintiff. The 
oonxt, being authorized to draw inferences of fact, said: 
"We conclude that the defendant here, in effect, said, 'I 
claim these goods in respect of the li«i for two different 

(4S) 28 L. J. (N. 8.) SOS. 
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items; yon need not trouble yourself to tender one of 
them, becaoBe if you do so, I shall not deliver them up; 
I shall keep them for the other.* If that is so, it is a rea- 
sooable thing to show that he dispenses with what he 
owned would be a nugatory tender of the sum he was en- 
titled to receive." The distinction between this and the 
last case must be based upon the interpretation of the de- 
fendant 's conduct in Kerford v. Mondel as more clearly 
indicating that a tender of the one sum would be useless 
than did that of the bailee in Scarfe v. Morgan. And, in 
fact, the bailee's stat^nent, in Kerford v. Moudel, in re- 
gard to the matter of the dead freight appears to be an 
absolute refusal to deliver up the goods until that ques- 
tion was settled. 

§68. Lien of livery staUe keeper. Unless also an 
innkeeper and receiving a horse in his capacity as such for 
a guest, a livery stable keeper would not at common law 
have a lien on a horse boarded with him. Bat statutes 
giving sudi liens are not uncommon. 

In Caldwell v. Tutt (43) the livery stable keeper was 
by statute given a lien the same as the innkeeper's lien 
at common law. A bad boarded his horse with livery 
stable keepers, the plaintiffs. A was in the habit of taking 
the horse occasionally from tbe stable for a ride, by and 
with the consent of the owners of the stable. While A 
was riding the horse on one of these occasions, the horse 
was levied upon 1^ the defendant, a constable, by virtue 
of an execution against A. On the question whether the 
plaintiffs bad a lien superior to the execution levy, it waa 

(48) 10 Lea (TaniL) >6S. 
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held that the onstom of allowing the horse to be taken 
temporaril7 from the stable^ in accordance with the tenns 
of the contract, did not destroy the lien of the stable 
keeper, and that the rights of the latter were superior to 
the daim of the execntion creditor. Ordinarily when the 
bailee parts with possession, he loses his lien. The de- 
cision is based upon the pecnliar nature of the contract of 
bailment which contemplates the temporary relinqoiah- 
ment of the possession of the property by the bailee, and 
the court held the preservation of the lien, under the cir- 
cumstances, to be within the spirit of the rule recognized 
by the law. 

In Vinal t. Spo£ford (44) a horse was boarded at de- 
fendant's livery stable. While temporarily absent there- 
from, in use by the owner, it was sold to plaintiff and 
later returned to the stable without any notice being given 
to defendant of the change in ownership. Later, the bill 
for the keep of the horse not being paid, the defendant 
caused the horse to be seized, when it was absent from the 
stable in use, and brought to the stable. In replevin it 
was held that defendant lost his Uen by the sale, and even 
if he had a lien for the keeping of the horse after the sale, 
or whatever might be tiie role when the animal was volun- 
tarily restored to his possession, he lost the lien by allow- 
ing tiie plaintiff to take possession and could not revive 
his right by seizing the horse. The court, tiius, made no 
distinction between livery stable keepers and other bai- 
lees and applied the ordinary role prevailing in the case 
of common law liens. 
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S 69. Matare of a pledge. A pledge or pawn is tiie 
bulmemt of a chattel as seoarity for the payment of some 
debt or the perfonnance of some engagement. The bailee 
has a lien on the pledged property, given him by the con- 
tract (1). Upon payment of the debt or performance of 
the ffligag«nent for which the pledge waa made he is to 
return the identical property to the pledgor. If the 
pledgor makeB defanlt in payment or performance, the 
pledgee's remedy is to sell the pledged property, and the 
contract of pledge gives the pledgee power to do so; 
wherein the pledgee differs from the bailee under a com- 
mon law Hem. The nsoal practice is to sell at public auc- 
tion after notice. If the sale is made in such manner, 
honestly and fairly, the pledgee is not liable for a loss 
that may ensue to the owner from the property realizing 
less than Its estimated value. If he sells without notion 
it seems he would be charged with the full valne of the 
property (2). Or, the pledgee may foretdose his lien by 
a bill in equity. Any surplus realized upon the sale is to 
be paid over to tiie pledgor. 



(1) For the dlsUnctton bvtveea a pledte >nd a dUttd BWrtgase, 
■M Hortgagei, 1 6S, In Volnme TI of tlibl nmk. 
(t) Statiu T. Hantti. 4 Dm. XST. 
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§ 70. Kffect of transfer by pledgee. In Johnson v. 

Stear (3) one Cumming had pledged some brandy with 
the defendant to secure a loan payable on January 29th 
and gave the defendant a dock warrant for the brandy. 
Cmumlng was declared a bankrupt on the 17th, the loan 
was not paid, aad on the 28th the defeadant sold the 
brandy and on the 29th delivered the dock warrant to 
the purchaser, who took possession on the 30th. This was 
an action of trover by the assignee in bankruptcy of Cum- 
miDg. It was held for the plaintiff. Two questions were 
discussed by the court. First: Was there a conversion f 
And, second: If so, what was the meosore of damageet 
The court held that the sale on tiie 28tb followed on the 
29th by the delivery of the dock warrant in puiBuance 
thereof was a conversion. The pledgor had the whole of 
the day of the 29th iu which to redeem the pledge. So 
the pledge was sold before default, and the pledgee put 
it out of his power to return the property if the, amount 
of the loan was tendered him. On the other point, the 
plaintiff was allowed to recover nominal damages only. 
That is, the defendant was really allowed to offset his 
interest, the amount of the debt, against the value of the 
property. -The real theory of the case is that the interest 
of a pledgee is a right of property in the goods which is 
more than a mere lien and that that int^est is not de- 
stroyed if the pledgee sells before defanlt. He does, how- 
ever, by so doing make a conversion of whatever snrplns 
interest the pledgor has in the property over and above 
the interest of the pledgee, in this case a merely nominal 

(8) 16 C. B. (K. S.) 8S0. 
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interest, and, henoe, an action can be maintained without 
any toider, bnt all that can be recovered is that surplus 
interest. 

On this second point there was a strong dissenting 
opinion by one judge, on the ground that the sale of the 
property b^ore default was tortious and destroyed the 
bailment, and that in consequence the title of the plaintiff 
to the goods became as tree as if the bailment had never 
taken place. If the bailment really was destroyed by the 
sale, it would seem necessarily to follow on principle that 
the sale was a conversion, not merely of the pledgor's sur- 
plus interest in the property over and above the interest 
of the pledgee, but of the whole property and that all that 
was left to the defendant was a contract claim and that 
that could not be offset against a claim in tort for the con- 
version of the property. 

% 71. Same (oontiniied). Donald v. Suckling (4) was 
detinue for certain debentures. The defendant pleaded 
that the plaintiff had pledged the deb^itnres, as security 
for the payment of a bill of exchange with one Simpson, 
who had repledged them with defendant to secure a debt 
due the defendant from Simpsoli, and that the bill to se- 
cure the payment of which they were pledged to Simpson 
had not be^i paid. The case came up on demurrer to the 
plea. No tender of the sum secured by the original de- 
posit was alleged to have been made by the plaintiff. It 
waa assumed against the defaidant, on the demurrer, that 
the repledge was made before default in payment of the 
bill and that the repledge was for a greater sum than the 

(4) L. R., 1 Q. B. us. 
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original debt for which Simpson held Qie debentures. The 
conrt held for the defendant, that the plea was good. The 
doctrine of the case is that when a pledgee repledges he 
does not destroy all his interest in the property and that, 
notwithstanding the repledge, the original pledgor cannot 
recover the specific property without paying or tendering 
the sum for which the original pledge was made. The 
case is in accord with Johnson t. Stear in holding that 
the interest of the pledgee is not deetroyed by his transfer 
of the property. It was not necessary in the former case, 
in the view taken by the eoort, to require a tender or pay- 
ment before allowing the action, because being an action 
for damages, they could restrict the damages to the value 
of the property over and above the amount of the de- 
fendant's interest which still existed; but in Donald v. 
Snckling, as the action was for the recovery of the ^)ecific 
property, there could be nothing in the nature of a set off, 
the whole property was recovered or it was not, there 
was no other alternative. Therefore, the only way in 
which the pledgee's interest could be protected was to 
require payment or a tender of the amount due him be- 
fore the plaintiff could recover the property. This, it 
seems, is the only ground upon whidi the cases can be 
reconciled on the point as to the necessity of a tender. 
In Halliday v. Eolgate (5) the owner of certain stock 
certificates had pledged them with the defendant to se- 
cure a demand note. Later the pledgor became a bank- 
rupt. Thereafter the defendant, without making any de- 
mand, sold the stock. The plaintiff, assignee in bank- 
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niptoy of the pledgor, without making any tendw to the 
defendant, brought trover for the converuon of the stock. 
It was h^d for the defendant The plaintiff was allowed 
to recover neither nominal nor foil value damages. The 
conrt professed to follow Johnson v. Stear in not allowing 
full damages on the ground that an allowance must be 
made for the amount of the original debt, and to follow 
Donald V. Snokling in not allowing any action at all until 
the debt is paid, saying that until the debt was paid the 
pledgee had the whole present interest. The case is in ac- 
cord with the two previous cases in holding that the 
pledgee's interest is not destroyed by a sale before de- 
fault, but it is in conflict with Johnson v. Stear in requir- 
ing a tender before allowing an action of trover, and held 
that a sale by the pledgee does not constitute a conversion 
of the pledgor's interest because, until tender or pay- 
ment, the pledgee has the OLtire pr^ent right of posses- 
sion. On the point that an action may be maintained for 
the pledgor's actual damages before tender, Johnson v. 
Stear must be considered overruled. 

§ 72. Same (continned). These three cases settle the 
English law and establish it to be that until payment or 
tender of the amount of the debt to secure which the 
pledge was made, the pledgee has the whole present inter- 
est and right of possession; that his interest is greater 
than that of a bailee under a common law lien; that that 
interest is not destroyed by his transfer of the property 
by way of repledge or sale before default; that snch re- 
pledge or sale is not a conversion and that the pledgor 
cannot on account thereof bring trover or an action to 



i.y Google 



LIENS 77 

recover the specific property before tender of the amoimt 
of the original debt. 

The American law is nnsettled. Some of the cases adopt 
the English view that the pledgor ia not entitled to a re- 
tnm of the property or an action for damages without 
making a t^ider, although the pledgee may have sold or 
repledged the property for a greater amomit than the 
original debt (6). Others take the position that if the 
pledgee tortionsly sells the pledged property, the pledgor 
may bring trover withont a tender (7). 

In Whipple v. Dntton (8) it was held in an action for 
the oonvCTsion of pledged property, where the pledgee had 
made an imanthorized sale of it, that the only effect was to 
entitle the pledgor to recover any damages snstained 
thereby, and, it appearing that the property had been sold 
for its full valne and the proceeds applied on the debt, 
that the plaintiffs had no canse of action. 

<6) See Commock r. Newbnryport SmtIiisb IniUtntlon, lU Ibw. 
B4t. 

(T) Stoanu ▼. Btanb. 4 Den. 2S7. 

(8) 176 Hue. UC. 
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CHAPTER IX. 

AOnOiro BT PAATIS8 TO BAIUIBirr. 
SEonoN 1. AcnoNB Bt Bailob Aoainst BaiziEB. 

S 73. Trespass. "If I lend to one my sheepe to tathe 
his land, or my oxen to plow the land, and he killeth my 
cattell, I may well have an action of trespass against 
him, notwithstanding the lending" (1). The action of 
trespass lies for an injury to the possession. Conse- 
quently, in order to maintain it the plaintiff moat, as a 
general rule, have had possession when the trespass was 
committed. In the passage quoted, however, Littleton 
seems to be patting the case of a gratuitous bailmrat and 
when the bailmoit is such the bailor has the right to 
terminate the bailment at any time and the immediate 
right of possession is deoned to be in him and, therefore, 
in such cases the bailor may maintain trespass against the 
bailee for an injury to the property. If, however, it be 
regarded as a bailmoit of hire for a definite period and 
the killing of the cattle be regarded as a destruction of 
the property, then, also, the bailor could maintain tres- 
pass, for the destruction of the property is regarded as so 
cconplete a termination of the baUment as to vest con- 
structive possession in the bailor and give him the right 
to maintain trespass (2). 



(1) Ut I 71. 

(2) The oTlKia of this principle, whieh to rtrnXlj a. flcUon, bM been 
Ri£sest»d to data from a period before the dlatlnction between treepeM 
and treepBM on the cue wu cleulr eaUbUihed. 
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Where a drap^ had a servant to sell cloths in his shop, 
and the latter took the cloths and converted them to hia 
own use, it was held that trespass lay becanse the pos- 
session of the servant was the possession of the master 
(3). And in another case where a servant in a shop car- 
ried away hia master's goods, it was held that the master 
conld have trespass against the servant beoanse the 
servant did not have the possessicm in the eye of the 
law (4). 

§74. Trorer. The plaintiff hired to the defendant 
certain theatrical property for a particnlar.pnrpose. Dur- 
ing the continuance of the contract, the defendant used it 
for an entirely diffoent purpose, and to do so took it to 
pieces. The plaintiff brought an action of trover before 
the expiration of the contract tenn. The court held for 
the plaintiff, that the action lay. The taking the property 
to pieces and nsing it for a pnrpose different from that 
cont«nplated by the contract were treated by the court as 
a termination of the bailment, on the same principle as 
when there is a sale or destmction of the chattel by the 
bailee. The bailment being terminated, the bailor had 
the right of possession and conld maintain an action of 
trover as for a conversion, although the original term of 
the bailment had not expired and under the terms of the 
contract the bailor was not entitled to possession when 
he brought his action (4a). 

These cases show that, while a bailor out of possession 
conld not generally maintain the possessory actions 

(8) Aoonriiunu. Moor* 248, pL S9). 
(4) BloM r, HalmAn, Owen fi2. 
(4*) BTTUt T. WardeU, S BxdL *n. 
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agftinst the bailee, yet where the foailmoit is saoh that 
constmctiTe possesaion remains in the bailor or, if pos- 
session is in the bailee, when the wr<Higfal act itself im- 
mediately determines the baUment, the possession at once 
revests in the bailor and he may maintain an action based 
cm snch possession. 

Bbchoit 2. Actions bt Bailob Aqaikst Thisd Pebsoit. 

%7i. TlTMpan. The plaintiff delivered his horse to 
another to be pastured, and the defendant took him from 
the paatnre. The plaintiff brought trespass. It was held 
that the action would not lie because the horse was not in 
the plaintiff's possession (5). On the same principle, 
where the plaintiff had let a furnished house by lease to 
another and the furniture was seized by the sheriff on 
execution against the lessee, and the plaintiff brought 
trespass against the sheriff, it was held that he could not 
maintain the action because he did not have possession 
(6). Where, however, the plaintiff had made a gratuitous 
loan of his chaise to a friend, and, whUe it was in the 
latter's possession, the defendant ran against it and in- 
jured it, it was held that the plaintiff might maintain an 
action of trespass against the defendant (7). The reason 
for the distinction taken between this case and the preced- 
ing two cases is the gratuitous nature of the bailment, 
which gave the bailor a right to terminate it at any time 
and hence the immediate right of possession. 

' ' It was to be expected that some action should be given 

(5) Wilbr r. Bower, ClaTton 1S5, pi. 148. 
(«) Ward r. IfAcaolsj, 4 T. R iSt. 
(1> LoUa T. Ctom, 1 aunp. 414 



i.y Google 



A-CnONB SI 

to tho bailor sb soon as the law had got machinery which 
conld be worked without help from the freah pnratiit and 
aimed hands of the possessor and his friends. To allow 
the bailor to sne^ and to give him trespass, were pretty 
nearly the same thing before the action on the case was 
heard of. Many early writs will be fonnd which show that 
trespass had not always the clear ontline which it de- 
veloped later. The point which seems to be insisted on in 
the Tear Books is, as Brooke sTims it np in the margin of 
his abridgment, that two shall have an action for a single 
act — ^not that both shall have trespass rather than case. 
It should he added that the Year Books qnoted do not go 
beyond the case of a wrongful taking out of the custody 
of the bailee, the old case of tiie folk laws. Evoi thus 
limited the right to maintain trespass is now denied where 
the bailee has the exclusive right to the goods by lease or 
lien, ^though the doctrine has been repeated with refer- 
ence to bailments terminable at ihe pleasure of the bailor. 
... So far as the possessory actions are still allowed to 
bailors, it is not on tbe ground that they also have posses- 
sion, but it is probably by a survival, which has been ex- 
plained, and which, in the modem form of the rule, is an 
anomaly. The reason usually given is, that a right of im- 
mediate possession is sufficient — a reason which excludes 
the notion that the bailor is actuaUy possessed" (8). 

§ 76. TroTOT. The plaintiff was the owner of certain 
household furniture and had hired it to one Biscoe. While 
the furniture was in Biscoe 's posBesslon, it was seized by 
the sheriff on an execution against one Borrett who had 
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been owner of tiie fnnutnre before the plaintiff bonght 
it. The plaintiff brought an action of trover. The fund- 
tnre was seized by the shraiff and the acti(m was brought 
and tried before the time for which the goods were hired 
had expired It was held that the plaintiff coold not main- 
tain his action. He did not have posaession nor the ri^t 
to possesion until the end of the time for which the goods 
were hired (9). To maintain trover the plaintiff must 
have been in possesaion or have the right to immediate 
possession. In Smith v. ^eriff of Middlesex (10) the 
plaintiff had hired goods to a married woman living at 
that time apart from her husband under a deed of separa- 
tion. The contract was held to be invalid as she was not 
capable of contracting wilh the plaintiff for the hire of 
the goods and it did not bind her husband. While in her 
possession the goods were taken on execution against her 
husband, the seiznre being illegal. It was held, that the 
plaintiff could maintain an action of trover. The plain- 
tiff had the present right of possession. He could term- 
inate the bailment at any time by demand. It was term- 
inated by the defendant's act, and the plaintiff became 
immediately ^titled to the possession of the property. 

g 77. Caae. In Hall v. Piefcard (11) the plaintiff was 
the owner and proprietor of two horses which were hired 
for a certain term to A. While A was driving them, at- 
tached to his carriage, along the public highway, the de- 
fendant negligently drove a cart against them, whweby 
one of them was killed. The court held that the plaintiff 

W Oordon t. Harper, 7 T. B. 9. 

(10) 16 DMrt 607. 

(11) S CunplMU U7. 
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oonld maintaiii an aoUon on the case. As the horses were 
not in his possession he coald not have maintained tres- 
pass, and, as he was not entitled to their possession 
until the end of the term for which they were hired, he 
conld not have trover. Bnt the injury was one to the 
plaintiff's reversionary interest, and for anoh an injury 
an action on the case is the proper remedy. 

S 7B. Kffect of bailee's lien on bailOT's right of action. 
Ames V. Palmer (12) waa an action of trover by the 
owner of certain personal property which had been taken 
from a common carrier by the defendant, an ofGcer, on an 
illegal execution. The coort instmcted the jury that it 
was incumbent upon the plaintiff to satisfy them by proof 
that the plaintiff bad both the property and the right of 
immediate possession; and that, if they were satisfied 
from the evidence in the case, that the carrier had a lien 
for the freight, which had not been paid or waived, then 
the action could not be maintained. The jury found for 
the defendants on the ground that the freight had not 
been paid, and the claim of the carrier had not been 
waived. On appeal the case was reversed, the court hold- 
ing that a common law lien for services rendered is of 
such a nature that it does not deprive the geaeral owner 
of the right of immediate possession, as against the 
wrongdoer; and constitutes no bar to the possession of 
the property, unless set up by the authority of the party 
holding such lien. The theory of the court was that by 
suffering the property to be attached, the bailee lost his 
lien; that it is a personal privilege to be assorted by the 



iU) UH4.UT. 
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bailee on his own behalf; that, subject to the lien, the 
owner was entitled to possession and that, therefore, the 
lien was no bar to the owner's right of action as against a 
wrongdoer. 

In Wilson v. Martin (13) the plaintiff was the own^r of 
some harnesses and delivered them to one Page to be 
cleaned and oiled. Page cleaned and oiled them, and, 
while they were in his possession and after he had per- 
formed the service aforesaid on them, they were attacdied 
by the defendant as deputy sheriff, upon a writ against 
one Morrison as the latter's property. Page asserted his 
lien and refused to allow the harnesses to be taken from 
his possession until he was paid for his labor, and it was 
agreed betwem the defendant and Page that the har- 
nesses should remain in the latter's possession. Two 
days after the attachment, plaintiff, after demanding the 
harnesses of the defendant, brought an action of trespass 
against the defendant. It was held for the defendant. The 
plaintiff had not had possession to lay a foundation for 
an action of trespass. The property had been and still 
was in the ri^tfnl possession of Page who was entitled 
to hold them until paid for his services and was holding 
under his lien. 

Plaintiff could not have maintained trover since he 
lacked not only possession but also the right to possession. 
In Ames v. Palmer the property had actually been taken 
from the possession of the bailee and the decision was 
simply that the bailee's right, whatever it might be, could 
not be set up by the wrongdoer as against the geoeral 

(U) 40 N. H. 8S. 
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owner who was entitled to posBession snbject to the 
bailee's rights, which rights had not been asserted. In 
Wilson T. Martin the bailee's rights were being asserted 
and enforced. 

SBonoN 3. AoiioNs bt Bailee Aounst Thibd Pmsoir. 

1 79. la genmaL That the bailee, having rightful 
possession, caa maintain the varions possessory actions 
has long heea well eetabli^ed. 

Thns, where cattle were lent to plaintiff to mannre and 
improve his land, and they were wrongfully taken by the 
defeadant the plaintiff was allowed to maintain replevin 
for them (14). Where the owner of cattle bailed them 
with an agister, the plaintiff, and the defendant took them 
for arrears of rent due from the owner, it was held that 
the plaintiff could maintain an action of trespass for the 
taking (15). In Booth v. WUson (16) the plaintiff's 
brother sent to him a horse, which the plaintiff put in his 
close, and, by reason of defects in the fence, due to the 
negligence of the defraidant, the horse fell into the de- 
fendant's close and was killed. The bailment was gratuit- 
ous. The plaintiff brought an action on the case. It was 
held that he could recover. Ks possession was sufficirait 
to enable him to maintain the action, although he did not 
have title to the property and although it was a merely 
gratuitous bailment and could have been terminated at 
any time by the bailor. 

(14) Anoarmoni. Teu- Book, 11 Hen. IT. 17, pL M. 

(15) AnonymooB, T«ar Book, 4S Bdw. IIL, M {0. «. 

(16) 1 B. A AM. 69. 
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In Bnirton v. Hn^ea (17) the owner of fumitare had 
hired it to plaintiff by an agreement void because not 
stamped. The defendants seized the fnmitare nnder a 
commission of bankmptcy issued against another person. 
The plaintiff brought an action of trover and it was held 
that his simple poBseBsion was sofficient to enaUe him to 
maintain the action. In Van Bokkelin v. IngersoU (18) 
it was held that a carrier who was holding goods nnder 
his carrier's lien conld maintain trover agaiast one who 
took the goods from his possession. 

Thus, a bailee, whether gratuitous or for hire or hold- 
ing nnder a ctHnmon law lien, has the possessory actions, 
his right being based on the ground of the injury to his 
possessory interest. 

§ 80. Heaonre of damageB. In actions by the bailee, 
it may be said that in general the bailee may recover the 
full value of the article in trover, or the full amount of the 
damage done in trespass and case, and is responsible over 
to the bailor for the damages so' recovered. For fuller 
treatment of the question see the article on Damages in 
Volume XI of this work. 

(17) 2 Blng. 173. 
(IS) S Wend. SIB. 
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Sbotion 1. Obligations of Finubb to Ovma. 

§ 81. Can of property. No law compels one who finda 
the property of another to take charge of it bnt if he doea 
take it into bis custody he becomee a gratmtons bailee 
for the benefit of the owner and is subject to a cwtain 
amount of responsibility in respect to it. 

In an action of trover for butter that defeaidant had 
fomid, the declaration alleged that he so negligently cared 
for it that it became of little value. On demurrer it was 
held that no action lay (1). The decision is right because 
there was no conversion and so no action of trover. It 
seems, however, there should be an action oh the case if 
the finder, after assoming possession, is negligent in the 
care of the property. Thus, "If a man finds goods, an 
action upon the case lieth, for his ill and negligent keep- 
ing of them, bnt no trover and conversion, because this is 
but anon fesans" (2). 

Where the defendant found the plaintiff's horse, took 
and kept it a week and used it so that, when he returned 
it, it was lame and unfit for use, it was held that the 
plaintiff could recover from the def^idant for the in- 

(1) Mnlsrore t, Ogden, Cro, Bill. 319. 

(2) Per Coke, C. J., ta Isuck t. Clwk, a Bnlrt. SOe. 812 lUU). 
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jaries (3). Thecoortsud: "One who finds any epedes 
of personal property is onder no obligation to take care 
of it. He may pass it by where he finds it, or, if he takes 
it in bis possession and lays it away, and it becomes in- 
jured by want of any special care, he is not liable there- 
for. The same role applies to a lost animal ; bat if the 
finder takes possession of such animal, and shuts him nj^ 
be wonld be bonnd to provide necessary sustenance for it. 
And if he goes farther and nsea sncb animal in a way that 
injures him, there can be no donbt that he is bound to 
make compensation for the injnry.'* 

§ 82. Duty to retnm property to owno*. The finder 
of goods must make reasonable efforts to ascertain the 
owner and restore bis property to him. This duty does 
not arise unless he chooses to take the goods into bis 
custody. He is also said to be liable if he delivers them to 
the wrong person as owner, and he may therefore make a 
reasonable investigation before delivering them on de- 
mand of an alleged owner (3a). 

Section 2. Biqhts ov FumsB Aqainst Owms. 

§83. Finder*! U«l: Tot e^miBes. The owner of 
property always keeps his title to it, although it is lost 
and foond by another. The question examined here is 
whether the finder has a lien on the property for his ex- 
penses incnrred in the rescue and care of It or for a re- 
ward therefor. 

In an action of trover for a dog, it appeared that the 

(3) Uurgoo Y. Co|8w«ll. 1 B. D. Smitb (N. T.) tS9. 
(3&) leaack r. dark. 8 BnlA S06, 812; Wood t. Pimon, 4G lOdL 
811, 8S0. 
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plaintiff's dog was lost and casually strayed to the house 
of the defendant who took care of it When the plaintiff 
demanded his dog, the defendant refused to give it up 
until he was paid 208. for twenty weeks' keep. It was 
held for the plaintiff (4). He had no riglat to hold the 
dog for the expense of keeping it. So, whore the plaint- 
iff's timber floated away and was left by the action of 
the tide upon a towing path on the river bank, and the de- 
fendant was employed by the bailiff of the manor to re- 
move it from the towing path, which it obstructed, to a 
place of safety, and, when the plaintiff claimed it, the de- 
fendant refused to give it np until paid a recompense, 
claiming a U»i, it was held that the plaintiff might re- 
cover in trover. The defendant bad no lien. Whether he 
had any daim that could be wiforoed by action or not, he 
certunly had no lien which would throw upon the owner 
the burdoi of estimating the value of the service rendered 
in the rescue and oare of the property (5). Th court held 
that the maritime law of salvage did not apply and, there- 
fore^ treated the case as one of mere finding and taking 
care of the thing found, 

$84. Same: For reward. In Wentworth v. Day, (6) 
the plaintiff had lost his watch and offered a reward of 
twenty dollars for its return. The defendant's son found 
it. The defendant acting for his son, refused to give up 
the watch until paid the reward. In trover by the owner, 
it was held for the defendant. There was a contract 
liability on the part of the plaintiff to pay the reward. 

<4) BlnBtaad t. Buck, 2 W. Bl. 1117. 
(5) NIcbolMin T. Cbapmao, 2 H. BL 164. 
(t) t Hetc (llui.) SEl 
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No other time or mode of paymfflit being named in the 
oSer of the reward, it was implied that paymmt of the 
reward was to be simnltaneons with the retom ol the 
property. Under axudi circumstances the finder has a lien 
to secure the payment. The lien is given because, under 
the contract, snrraider of the property and payment of 
the reward are to be simnltaneons. 

In Wibcm T. Gnyton (7) the plaintiff had lost his horse 
and offered a "liberal reward" for its return. A had 
found the horse and offered to give it up to plaintiff upon 
payment of three dollars, whidi sum the plaintiff ad- 
mitted was reasonable but did not pay. The defendant 
was faoldtDg the horse as agent for the finder. The plaint- 
iff brought replevin and it was held that he could re- 
oorer. The finder did not have a li^L Here the amount 
of the reward was not fixed. Neither owner nor finder 
oould properly be made the sole judge. It could not be 
considered that the owner by his offer of an indefinite re- 
ward meant to give the finder the ri^t to hold the pcop- 
erty until the amoont to be paid was determined, perhaps 
by litigation. The fact that the owner admitted that three 
dollars was a reasonable amoimt made no difference. 
That, at most, was a subsequent agreemsit having no ef- 
fect on the question of the ri^t to a li^ which must 
exist, if at all, by virtue of an implied term of the con- 
tract 

The question whether a finder has any right of actitm 
for his sravices and expenses in finding and caring for 
lost property in the absoioe of an offer of reward is one 

(7) 8 <UU ni (Ml.). 



i.y Google 



FINDING 91 

on whidi the conrts have differed. It is discnssed in the 
article on Qaasi-ContTacts, § 37, in Volume n of this 
work. 

SsonoK 3. BiQHis of Findbb Aoainbt Thtkd Pbbson. 

§ 80. Finder has right of poBsession agaiiut all but 
trne owner. The plaintiff had found some logs floating 
in Delaware Bay, which he took up and moored with 
ropeB, The logs were afterwards in the possession of the 
defendants, who refused to ^ve them np, alle^g that 
they had found them adrift In trover for the logs, on the 
trial of the action, the court charged the jury: "The de- 
fence consists, not in showing that the defraidants are the 
rightful owners, or claim under the rightful owner, but 
that the logs were found by them adrift . . . and they in- 
sist that their title is as good as that of the plaintiff. But 
it is a well settled rule of law that the loss of a chattel 
does not change the right of property ; and for the same 
reason that the original loss of these logs by the rightful 
owner, did not change his absolute property in them . . . 
So the subsequent loss did not divest the special property 
of the plaintiff. It follows, therefore, that as the jdaintiff 
has shown a special property in these logs whidi he 
never abandoned, and which enabled him to keep them 
against all the world but the rightful owner, he is entitled 
to a verdict" (8), 

In Armory v. Delamirie (9) it was held that the finder 
of a jewel could maintain trover agunst one who con- 

(» CUik T. UilOMr, S HAiTlncton (DcL) M. 
(S) 1 Stra. 506. 
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verted the property from the finder, and that the latter 
may keep the property against all bnt the rightful owner. 

§86. Prior possessor is first entttied. In Dnrfee v. 
Jones (10) the plaintiff bought an old safe and soon 
afterwards inetrueted his agent to sell it. The latter left 
it with defoidant, at his shop, for sale, authorizing him to 
keep his books in it until it was sold or reclaimed. There 
was a large crack in the lining, and the defendant, upon 
examining the safe, shortly after it was left with him, 
found secreted between the sheet iron exterior and the 
wooden lining, a roll of bills. Neither the plaintiff nor 
the defendant knew the money was there before it was 
found. The defendant refused to give up the money to 
the plamtiff wh»t the latter demanded it The plaintiff 
brought an action of assnmpsit to recover the money or 
its equivalent. It was held for the defendant; that he was 
entitled to the mcmey as a finder. 

The case presents the most difficult question that arises 
in connection with the subject of finding; namely, who 
had priority of possession J Neither the plaintiff nor the 
defendant was absolutely entitled to the money, for the 
plaintiff, when he bought the safe, did not buy the mon^, 
but, as between the two, he who first acquired possession 
was entitled to retain it. The questicm in the case, then, 
resolves itself into the inquiry whether the plaintiff, 
knowing nothing of the money, had possession of it when 
the safe was in his possession. The decision must rest 
upon the theory that he did not. The court said : "But the 
plaintiff never had any possession of the money, except, 

(10) U R. I. Ul. 
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imwittiiigly, by having possession of the safe which con- 
tained it Snch posBession, if posBession it can be called, 
does not of itself confer a right." The decision is a very 
dose one, and its oorrectnees may well be qnestioned. It 
wonld seem that it depends npon whether it is right to 
say that the plaintiff exra'cised control and dominion over 
the money, when the safe was in his possession, in the 
absence of any knowledge of the money. 

In Bridges v. HawkesworiJi (11) the plaintiff, being 
lawfnlly in defendant's shop, fonnd on the floor a package 
of Bank of England notes. He gave them to the defendant 
to keep nntil the owner claimed them. They were not 
claimed and three years later the plaintiff demanded 
them of the defendant, who refnsed to deliver them. The 
conrt held that the plaintiff was entitled to the money, 
and said that the notes never were in the custody of the 
defendant nor within the protection of his house before 
they were found. It was similar in kind bnt different in 
degree from finding on the road. Here was a public shop 
into which all were invited to enter. It seems right to 
hold that the keeper of the shop had never had possession 
of the notes, since he had not, while the shop was open, 
exercised his right to exclude others therefrom; in other 
words, had not been in exclusive possession thereof. If 
the notes had remained on the floor while the shop was 
closed over night, the case, it seems, would have been like 
the previous one, and the question would be whether be- 
ing in exclusive possession of the shop would give the 

(U) IB Jar. ion. 
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shopkeeper possession of the notes in the absence of 
knowledge of them. 

Li Eamaker t. Blaachard (12) the plaintiff, a domeatio 
srarant in a hotel, found money in the hotel parlor. She 
gave it to the d^endant, the proprietor, to return to tiie 
owner. The owner was not found and the defendant re- 
fused to give up the money. It was held that the plaintiff 
was Kititled to the money. This case was like finding 
on the floor of a shop. The hotel was a public place and 
the hotelkeeper was not in exclusive possession of the 
parlor. 

§ 87. Same (omtiimed). In Sonth Staffordshire Water 
Company t. Sharman (13) the defendant was employed 
with other workmen to clean out a pool on plaintiff's 
land. While so employed defendant found in the mud 
at the bottom of the pool two gold rings. He refused to 
g^ve them to the plaintiff and the latter brought detinue. 
It was held that the plaintiff was entitled to recover pos- 
session of the rings. The court said: "The principle on 
whi<di this case must be deaded, and the distinction 
whi(di must be drawn between this case and Bridges v. 
Hawkesworth [note (11) above] is to be found in a pas- 
sage in Pollodk and Wright's Essay on Possession in the 
Gcmmion Law, p. 41 : 'The possession of land carries with 
it in general, by our law, possession of everything which 
is attached to or nnder that land, and, in the absence of 
a better title elsewhere^ the right to possess it also. And 
it makes no difference that the possessor is not aware of 

(12) » Pa. 877. 

(U> <18H> S «. & DlT. M. 
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the thing's existence. ... It is free to any;one who re- 
quires a specific intuition as part of a de facto possession 
to treat this as a positive mle of law. Bat it seems prefer- 
able to say that the legal posseesion rests on a real de 
facto possession constituted by the occupier's general 
power and intent to exclude nnanthorized interference.' 
That is the gronnd on which I prefer to base my judg- 
ment" And the court distingulBhed the case from those 
in which the thing was cast into a public place, into a 
place, in fact, of which it could not be said anyone had a 
real de facto possession, or a general power and intuit 
to exclude unauthorized interference. The case of Bridges 
T. Hawkesworth was said to stand by itself and on special 
grounds and on those grounds the case was approved of. 

It is submitted that South Staffordshire Water Com- 
pany V. Sharman is right, and, on the principle upon 
which it rests, that the case of Dnrfee v. Jones is wrong. 
In the latter case the owner of the safe had had exclusive 
possession and control of It with the intent to exclude un- 
authorized interference and, therefore, possession of the 
money in the safe, notwithstanding his lack of knowledge 
that the money was there. 

However, the doctrine of Sonth Staffordshire Water 
Company v. Sharman has not passed unchallenged. In 
Danielson v. Boberts (14) the plaintiffs while working 
for defendants on the latter's premises, found an old tin 
vessel containing seven thousand dollars in gold coin. 
It was held that the money bad been lost and that the 
plaintiffs were entitled to it, the court saying: "Th^ fact 



(14) «4 On. IM, 



i.y Google 



96 PBBSONAL PROPERTY AND BAILBIBNTS 

that the money waa found on the premises of the defend- 
ants, or that the plaintiffs were in their service at the 
time, can in no way affect the plaintiffs' right to posses- 
sion." No more was said on that point and it does not 
seem to have received the attention due to it 

The conclusion to be derived from the foregoing cases 
is that by the English law the owner of the place where 
the thing is fomid has possession of the thing, if the place 
is not a public one and if he has exercised dominion and 
control over it with the intuit to exclude unauthorized 
interference, and that this is so although he does not 
know the thing is there; but that the American cases, so 
far as dealing with the point, treat snch lack of knowl- 
edge as preventing the owner from getting possession of 
the loBt property. 

§ 88. Distinotioii between property huit and deposited. 
In all the foregoing cases the property had been lost in 
the true sense of the word. A distinction is made between 
such cases and those of finding property deposited in- 
tentionally in the place where found. 

In McAvoy v. Medina (15) the plaintiff, being in the 
shop of the defendant, a barber, as a customer, found a 
pocket hook on the table. It was agreed that it had been 
placed on the table by a transient customer of the de- 
fendant and accidently left there. It was held that the 
defendant was entitled to the possession of it. The prop- 
erty had not been lost at all, but intentionally left thwe. 
It was regarded as having been put in the custody and 
possession of the defendant. 

(IG) 11 Allen (Han.) G48. 
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So, in Fergnson t. Bay (16) where a lessee of land in 
possesBion found gold bearing quartz, bnried in the land, 
under conditionB indicating it had been purposely placed 
there, it was held to belong to the owner of the land and 
not to the lessee who found it. The decision was put upon 
the ground that the property was not really lost. 

S 88. Bighte of trespasser. A trespasser is not entitled 
to articles found by him on premises where he is a tres- 
passer. Where a stick of timber was thrown by the sea 
on plaintiff's land, and the defendant entered and car- 
ried it away, it was held that, as the defendant was a 
trespasser, the plaintiff had the better right to the pos- 
session of the timber (17). 

§ 90. Statutory regulation. The rights and duties of 
finders are often regulated hy statute, which sometimes 
requires certain advertising of the propwty as a condition 
of the finder's title bdng valid. 

(IS) it Ore. E57. 

(17) BaAw T. BatM, 18 Pick. 266 (Hui.). 
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PATENT LAW 



SAMUEL DIIJ.ON HIRSOHL, 



Flint 8olldtor, OUoaio Bw. 



OBzanr amd hatubs. 



fi 1. Ko omnmon law right. No inveDtor has any spe- 
cial right in Mb invention, aasncb, at common law (1). If 
he cannot guard his invention from the public by secrecy, 
the only rights he has are those which are secured to him 
by statutes, upon his compliance with their terms. No 
aotion will lie by an inventor to prevent any person from 

(1) Brown ▼. Daduau, 19 Hoir. IK. 
99 
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practicing freely an unpatented invention, nnless rach 
person has been gnilty of fraud or breadi of tmst in se- 
enring knowledge of the invention, or some other such 
special groond exists. 

§ 2. Origin of pfttentB: In Knglanrt Li Ekgland, in 
the middle ages, the monarchs occasionally created, by 
royal patent or grant, monopolies, ^ving to certain indi- 
viduals the exdnsive right to carry on particular trades. 
These monopolies were bestowed upon the grantees gen- 
erally as marks of royal favor, or as a reward for services, 
but were not based upon any considerations of invraition 
or discovery with respect to the subject matter of the 
monopoly. They did not in any manner toid to promote 
the progress of science and nsefnl arts, and finally became 
so oppressive that in 1623, an act (2) was passed, pro- 
hibiting monopolies in general, bnt excepting "Letters 
patent and grants of privilege for the term of fourteen 
years or under, hereafter to be made of the sole working 
or making of any manner of new mannfactures .... 
to the true and first inventor and inventors .... so 
as also they be not contrary to the law, nor mischievous 
to the state, by raising prices of commodities at home, or 
hurt of trade, or graierally Ineonv^ent" (3). 

The English patent law rests upon the exception in this 
early statute. 

(1) 21 Jsnea I. c. 3. 

(3) The lut clanu at this Bectlon, relating to public oppreailon, 
Ib retained In mfastance In maar of the pment patent statutea of the 
dlBerent countrlea, which provide that the patented device maat be 
manntactnred, duriuE the life of the patent. In auch manner that tt 
mar 1m obtidned br the public at a reasonable price. There la, howerer, 
BO auch proTliloB la the patent lawa ot the United StatM. 
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1 3. Same: Ll United fttates. The patent laws of the 
United States rest npon th& constitutional provision (4), 
giving to Congress power '■'.t^^promote the progress of 
science and useful arts, by secaHog for limited times to 
.... inventors the exclusive rt|^',lo their respective 
.... discoveries;" and upon thV'jiictB of Congress 
passed in pursuance of this provision. 

§ 4. Nature of patents. A United StaW-]p&tent is a 
grant to the patentee, for the term of seventeeif'y^tfs, of 
the exclusive right to make, us^ and vend bis inr^tipn 
throughout the United States and the territories tiiepNif 
(5). Such a grant of an exclusive right is property, and 
the owner of a patent is protected by law in its enjoyment 
the same as the owner of any other species of property 
(6). Likewise, patents may be sold or assigned, in whole 
or in part, or otherwise fireely dealt in; they may be made 
the subject of contracts relating to the making, using, or 
selling of devices embraced within their terms; and upon 
the death of the patentee, they pass to his personal repre- 
sentatives. 

§ 5. Jnstifled under pnblio policy. Und^ our patrat 
laws, as sanctioned by the Constitution, the courto have 
always recognized that a patent is in no sense merely an 
oppressive monopoly, but is a reward to the inventor for 
bis efforts in bringing about the invention, and for ma- 
king it public; a stimulns to him and to others to strive 
further in the inventive field. He receives not^iiiig from 
the government, or from the people, whidi is in any sense 

(4) U. a Const, Art I. 1 8. 

(6) U. 8. B. S., Sec. 4884. 

(t) HcConnlck Uach. Cki. t. Aaltnun, IBS C. a «»; 
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a loss to them. He is simply:afl9ved to retain a part of 
what he gives to tiie pnl^<}'.it6 retain as his own, for a 
limited time, that whip£ ^6 'otherwise freely dedicates to 
the public. In an eaii^'cbse it was said that the exclusive 
right which a pattnoelee' receives is "at once the eqaivalent 
^ven by the piibl^c for beneBts bestowed by ^e genius 
and medil^ioAs and skill of individoals, and the incen- 
tive ta.'f&Hher eSorta for the same important ob- 
3ecte*.'.(7)". 

, -Pst^ts are therefore folly justified under public 
po'Kcy. 

(7) KendsU t. Wlnsor, il How. SSL 
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8UBJE0T8 OF PATENTS. 



S6. Defined b7 atatnte. Any person who has invented 
or discovered any new and useful art, machine, manofao- 
tnre, or composition of matter, or any new and Qsefnl im- 
provements thereof, may, nnder certain conditions, and 
upon payment of the fees required by law, and other due 
proceedings had, obtain a patent therefor (1). As all of 
onr patents are granted nnder the section of the patent 
laws which enumerates the snbjects above mentioned, and 
none others, these are the only subjects upon which pat- 
ents can he granted. 

5 7. Wftftwiiigr of art The word art, as used in the pat- 
mi act, is practically synonymons with process, which 
has been defined as "a mode of treatment of certain ma- 
terials to produce a givrai result; an act or series of acts 
performed on a subject-matter to be transformed and re- 
duced to a different state or thing" (2). Examples of 
what are conceded to be arts in the patentable sense are 
the art of printing, the art of photography, and the art of 
tdegraphy. 

§ 8. MwmiTig of nuudiine. The word machine, as used 
in the patent act, means a combination of mechanical ele- 
mmta adapted to perform a mechanical fouetion (3). It 

(1) u. a B. a, Sw 4S8«. 

(2) Oochnne t. Dseaar, 94 U. 8. 780. 
(8) Oonlnc t. BnMen, 16 How. SSL 
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inclndeB every mechanical device, or combinatioii of me- 
chanical powers and devices, to perform some fonction 
and produce a certain e£fect or resnlt. A machine is said 
to have a mle of action of its own. 

Inventions pertaining to machines may be divided into 
fonr principal classes (4), viz: 

1. Those where the invention embraces the entire , 
machine. 

2. Those where the invention embraces one or more 
of the el«nents of the machine, but not the entire 
machine. 

3. Those where the invention embraces both a new 
element and a new combination of elements previonsly 
known. 

4. Those where the invention unbraces a new combi- 
nation of old elements, producing a new resnlt 

At this late day, inventions of the first class are ex- 
tremely rare, as it seldom happrais that an inventor pro- 
duces a machine which is new in its entirety. Occasion- 
ally, however, such an invention ia patented, as, for ex- 
ample, a recent intent (5) covers a machine for transfer- 
ring pollen from plant to plant, thereby assiating nature 
in its work of fecundation, or fertilization. The first 
olaim of this patent reads — "A machine for distributing 
pollen from bloom to bloom in order to fecundate the 
seeds thereof." In other words, the patent covers aU 
machines for distribnting pollen in such mamier and for 
such purpose, and if this claim is valid, all such machines 
would infringe it. It may be said hy way of anticipation 

(4) Union Bugai R«fln«rT t. HAttUwMon, B GIUL ttS. 

(5) Fat Na S8S6W, 14S a O. U16. 
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that an inventor is required, in bis application for a. pat- 
ent, to particularly point out and distinctly claim tho 
part, improvement, or combination wbicb he claims as his 
invention or discovery. In the case here cited, the appli- 
cant was allowed to claim hia invration in the words 
above. 

Inventions of the other three classes are more common, 
as, for an example of the second class, in a machine for 
making paper bags, the invention may lie in the prodnc- 
tion of a peculiarly shaped knife, adapted to cut from a 
roll of paper, by one cnt, a blank of a peculiar shape (6) ; 
or an improved model of a typewriter, having its parts 
rearranged into a new combination, and having one or 
more new elements added, sncfa as a second ribbon, or a 
special key of some sort, may constitute an invention of 
the third class. 

Hadiines of the fourth class are in fact only improve- 
ments of machines previously known, and will be dis- 
cussed more fully under the head of improvements in § 12, 
below. 

The great majority of all patents issued have been ma- 
chine patents. 

§ 9. Distinction betwem art and machine. It is some- 
times important to note that there is a distinction between 
an art in the patentable sense, and the other subjects of 
patents, as one inventor may perhaps discover a certain 
art or process, and obtain a valid patent therefor, and an- 
other invaitor, or other inventors, may invent or patent 
machines for carrying on the process; or the same person 

(6) Union Paper Bag Hach. Co. t. Polts ft WalUejr Co., Fed. Cai. 
No. 14S91. 
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may discover or invoit the former, and also the lattra*, 
and may obtain valid patfflits for both (7). In the first 
case, the patentee of the process, if he can carry on his 
prooesB without nsing the other's machine, may do so 
withont infringing; while the patentee of the machine 
may not use his machine to carry on the patoited process 
— although he may nse it for oth^ purposes if he cares to. 

§ 10. KaUQfacture, The word manvfacture is nsed in 
the Patent Act in a very broad sense, and has been gener- 
ally held to be synonymous with product (7). It may be 
said to include everything that is made by the art or in- 
dustry of man, that is not a machine, a composition of 
matter, or a design. Examples are manufactured articles 
of merobandise generaUy, such as baskets, pottery, ar- 
ticles of clothing, nails, screws, etc 

§ 11. Oomposition of matter. A composition of mat- 
ter may be defined in general as a compound of two or 
more substances which possess a property or quality that 
is not possessed by the substances individually. 

§ 12. Improvements. An improvement may be said to 
be the addition of some useful thing, or of some useful 
quality or property to an art, machine, manufacture, or 
composition of matter. Practically all patents which are 
now being, or for some time past have been issued, belong 
to this class. It is said that "there is nothing new under 
the sun," and this maxim is as true in the inventive field 
as anywhere else. But this is far from saying that inven- 
tion is not productive. Everywhere, in the technical field, 
arts, processes, methods, and modes are being improved; 

{7) HOTM Ud BkId Tel. Caat. Fed. Ou. No. 98C1. 
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{Hnctically eveiy machine in common nse to-day is being 
constantly improved; all of oqt toolB, implements, articles 
of merchandise, and other articles of manofactare, and 
chemical compounds and compositions, and other oompo- 
sitions of matter, are from time to time improved; and 
patents are granted by the government each week for 
snch improvements (8). 

§ 13. HeaDing of invented or discovered. Nothing is 
patentable unless there is in some manner indnded there- 
in, the element of invention. As used in the Constitution 
and patent laws, discovered is synonymous with invented; 
and no discovery will entitle the discoverer to a patent 
which does not amount to the contrivance or prodnction 
of something which did not exist before (9). The "dis- 
coveries" of inventors are inventions. The same man 
may invent a machine and may discover an island or a 
law of nature. The first involves inveotlon and is patent- 
able — ^the second is not. 

The four classes of things above enumerated as the 
subjects of patents are not such as can be made known by 
discovery, as a river or an island may be. They must be 
created (9), and their creation for the first time gener- 
ally involves invention. They are ordinarily products of 
the inventor's creative faculty — of his inventive graiius — 

(8) At the preMUt wrltlag, there h&Ts been gruiUd bj tbe United 
States nearlr one million patents, the lait patent twpearlng In the 
Official Quette of the Patent Office for June Z», 1909, being No. 926719. 
A rougti average taken of the number ot patenta reported In a number 
of iMueB of the Official Oaiette, selected at random for some time back, 
seems to show that ther are being Issued at the rate ot about 700 to 
800 each week. 

(9) Id re Kemper, Fed. Cac, No. 7<97. 
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and as such, are patentable. Likewise, an improvement 
of any one of saeh foor classes of things, if it inTolves the 
element of invention, is patentable. 

Bat in all sndi cases, there mnst actually have been in- 
vention. The product must have been the result of the 
exercise of the inventive faculties. While this much is 
clear, on the decisions construing the statute, it is equally 
clear that no precise rule can be laid down for determin- 
ing, in all cases, what amounts to invention, and what 
does not, and reasonable minds may easily differ on the 
question. In an opinion by the Supreme Court, it was 
said, "The truth is the word cannot be d^ned in such 
manner as to afford any subBtantial aid in detennining 
whether a particular device involves an exra^sise of the 
inventive faculty or not. In a given case we may be able 
to say that there is present invention of a very hig^ order. 
In another we can see that there is lacking that impal- 
pable something which distingoiahes inv«ition from 
simple mechanioal skilL Courts, adopting fixed principles 
as a guide, have by a process of esdusion detennined that 
certain variations in old devices do or do not involve in- 
vention; but whether the variation relied upon in a par- 
ticular case is anything more than ordinary mechanical 
skill is a question which cannot be answered by applying 
tile test of any general definition" (10). 

g 14. What ia not invention. It is not an invention to 
produce a device which any skilful mechanic could pro- 
duce whenever required. In a leading case, holding a 
patent for such a device void, the Suprane Conrt has said: 



(10) UcCUln T. 
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*'The process of derelopment in mannfactnreB creates a 
constant demand for new appliances, which the skill of 
ordinary head-workmen and engineers is generally ade- 
quate to devise, and which, indeed, are the natural and 
proper ontgrowth of snch development. ... To grant to 
a single party a monopoly of every slight advance made, 
except where the exercise of invention, somewhat ahove 
ordinary mechanical or engineering skill, is distinctly 
shown, is tmjnst in principle and injurions in its conse- 
quences. 

The design of the patent laws is to reward those 
who make some snhstantial discov^y or invention, which 
adds to our knowledge, and makes a step in advance in 
the nsefnl arts. Snch inventors are worthy of all favor. 
It was never the object of those laws to grant a mcmopoly 
for every trifling device, every shadow of a shade of an 
idea, which wonld naturally and spontaneonsly ocoor to 
any skilled mechanic or operator in the ordinary progress 
of manufactnres. Sach an indiscriminate creation of ex- 
clnsive privileges toids rather to obstruct than to stimu- 
late invention. It creates a class of speculative schemers 
who make it their business to watch the advancing waves 
of improvement, and gather its foam in the form of pat- 
ented monopolies, which, liable them to lay a heavy tax 
upon the industry of the country, without contributing 
anything to the real advancement of the arts. It embar- 
rasses the honest pnrsnit of business with fears and ap- 
prehensions of concealed liens and unknown liabilities to 
lawsuits and vexatious accountings for profits made in 
good faith" (11). 

(U) Atlutlo Worts V. Bndy, 107 V. B. 1». 



i.y Google 



UO PATENT LAW 

Thos, merely broadening the flange of a mail bag and 
increafiing the nmnber of rivets nsed in attaching it to tiie 
bag, does not conatitnte invention (12); nor making the 
base of a brass or other soft metal cartridge of steel or 
other hard metal bo that it can be nsed for repeated dis- 
charges withoat injury to the vent hole in its center (13) ; 
nor forming the points of a staple by cutting diagonally 
from the same side of each leg, for the purpose of cans* 
ing both points to b«id in the same direction when the 
staple is driven, staples baving been previously made 
with diagonal cuts from the ontside of each leg for the 
purpose of causing the points to come together (14) ; nor 
placing a box over a sewing machine when not in use to 
protect it from dust (15); nor applying a screw to the 
cogs in the periphery of a quadrant on a mdder head, for 
the purpose of moving and holding the mdder in its vari- 
ous positions (16); nor securing the door of a time lock 
with a key, and providing such door with an aperture 
through which the clock can be wound (17); nor weight- 
ing the knife bar of a roll-paper cutter, so as to obviate 
the necessity of pressing it down by hand when cutting 
off a sheet of paper (18) ; nor placing two sheets of fly 
paper together with their sticky surfaces face to f ac^ for 
convenience in packing and handling, etc (19); nor 

(12) Tbmuon t. U. S., 27 Ct CI. 6L 

(13) In re Maynard, Fed. Cu. No. SSBS. 

(14) DonUe-Polnted Tack Co. t. Two RlTen Htg. Co.. 109 U. 8. 117. 
(IE) Robs y. Wolfinger, Fed. Caa. No 12081. 

(15) Cochrane t. Waterman, Fed. Caa. No. 2929. 

(17) Tale Lock Mfg. Co. t. Norwich Natl. Bonk, t Fed. ST7. 
(IS) Am. Roll Paper Co. v. Weaton, 69 Fed. 147. 
(1») Andrawi T. Tham, 67 Fed. 911. 
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lengthening the legs of a stove to allov of a lamp heing 
placed under it (20). 

In gweral, it may be said also, that there is no patent- 
able invention in merely changing the form of a machine 
(nnless a particular form is necessary as the means for 
acoomplishing a particnlar effect), or of some nnessentlal 
parts, or in using known equivalent powers, not e&srai- 
tially varying the machine or its mode of operation or or- 
ganization — for example, changing the angolarity of two 
shafts which are operatively connected by gearing, and 
substituting one form of gearing for another, aa spur 
gears for bevel gears, or vice vOTsa; nor in chan^g the 
location or position of ports (unless such change brings 
into existence a new combination of devices, operating by 
reason of such new comlnnation to produce a new and 
nsefol resitlt) — ^for exam^e, rearranging certain devices 
upon a lantern, by means of which it could be separated 
and the globe taken out from above instead of from be- 
low, was not inv^iticm (21) ; nor was changing the posi- 
tion of the raker's seat nptm a harvester so that the raker 
could face the falling grain (22). There is ordinarily no 
invention in a substitution of materials, as one metal for 
another, or porcelain for glass, or rubber for wood. But 
if sndi substitutitm effects a new mode of operation of the 
device or maddne, or prodnoes a new and useful result 
whidi is differ^it in kind, and not merely in d^ree, from 
the result produced by the old material, such substitution 
is patentable — as where wooden blocks, resting in oil re- 

(20) CooM V. Johnson, Fed. Cas. No. 3S88. 
(U) Dane T. 111. Mtg. Co., Fed, CuM. No. SEES. 
(U) Kixby r. Beu-dder. Fed. Oas. No. 78S 
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oeptacles, were snbstitnted for iron blocks for anpportiiig 
the rim of a saw carriage. The wooden blocks, by capil- 
larity, sapplied oil to the bearing Bnrfaces, whereas, in 
the case of the iron blocks, it waa necessary to supply oil 
by an indepraident means (23). 

§ 16. Meclunical eqnivaleiLts. Two devices which 
perform the same fonctlon in substantially the same way, 
and accomplish substantially the same result, are known 
in the patent law as mechanical equwaients (24). Famil- 
iar examples are: a crank, and an eccentric or a cam, 
when used to transmit rotary into reciprocal rectilinear 
motion; a diain and sprockets, and a shaft and pairs of 
bevel gears; a weight and a spring, for many purposes; 
and a rotative screw and non-rotative nut, and a non-ro- 
tative screw and rotative nut, for the purpose of impart- 
ing endwise movement to the screw ; it is not invention to 
substitute one of these for another (25). 

But, in a case where the prior art showed a fly-book 
for anglers' fly-hooks, consisting of a page with catches 
at one margin to hold the hooks, and a series of overlap- 
ping flat springs at tibe opposite margin for holding the 
snells, it waa held invention to substitute for the flat 
springs, a coiled spring, between the oonvolutions of 
which the snells could be held (26), the court saying, in 
effect, that for snc^ purpose the coiled spring possessed 
properties which the flat springs did not possess, and that 

(23) Perklni r. Interior Lnmber Co., Bl Fed. 28S, at 291. 

(34) Union, ete. Co. v. Uurpby, 97 V. 8. 120. See alio | GO, below. 

(2B) Croncb t. Roemer. 108 U. B. 797. 

(H) Bnqr t. 0. & Net ft Twine Co., TO Fod. 1006. 
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- as 80 used, the former was not the mechanical eqniral^it 
of the latter. 

§ 16. Oombiiuition and acgngation. It is commonly 
said that a combination is patentable, and an aggregation 
of parts is not, bnt, as in other cases involving the ques- 
tion of invottion, or lack of invention, no precise role can 
be laid dovm for disttngolshing these two things under 
all sets of facte. It has been said, however, that in a pat- 
entable combination, the elements must contribute to a 
new mode of operation, or prodnoe a new and common 
result; and that a "combination, to be patentable, must 
produce a different force or effect, or result in the com- 
bined forces or processes, from that ^ven by their separ- 
ate parts. There must be a new result produced by their 
union; if not so, it is only an aggregation of separate ele- 
ments" (27). 

In the case &om which tiiis quotation is taken, a lead- 
ing case in the Supreme Court, it was held that a lead- 
pencil, provided at one end with a rubber eraser, did not 
constitute a patentable combination. Continuing, the 
court sud: "An instance and an Ulnstration are found 
in the discovery that, by the use of sulphur mixed with 
india-rubber, the rubber could be vulcanized, and that 
without this agoit, the rubber could not be vulcanized. 
The combination of the two produced a result or an ar- 
ticle entirely differoit from that before in use. Another 
illustration may be found in the frame in a saw-mill which 
advances the log regulariy to meet the saw, and the saw 
which saws the log; the two co-operate and are simnlta- 

(17) R«^MDdorf«r t. F»bw. 92 U. B. UT, WJ. 
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neons in their joint action of sawing throng the whole 
log; or in the sewing machine, where one part advances 
the cloth, and another part forms the stitches, the action 
bdng simnltaneona in carrying on a continnons sewing. 
A stran-winding watch key is another instance. The office 
of the stem is to hold the watch, or hang the diain to the 
watch; the office of the k^ is to wind It When the st^n 
is made the key, the joint dnty of holding the chain and 
winding the watch is performed by the same instroment. 
A donble effect is produced, or a double duty performed 
by the combined result. In these and numerous like casea 
the parts co-operate in producing the final ^ect, some- 
times simultaneously, sometimes successively. The result 
comes from the combined effect of the several parts, not 
fdmply from the separate action of each, and is therefore 
patentable." 

Two other oases may serve to illustrate how close to the 
dividing line between patentable combination and a^re- 
gation two cases may approach, and still be distinguish- 
able. Ill Hailes v. Van Wormer (28), the patentee had 
brought togetiier, in a base-burning stove, which was 
well-known at the time, several elemraits, each of them in- 
dividually, admittedly old, but all of them combined for 
the first time in a stove of that sort, and all of th^n con- 
tributing, as it was claimed, to the common result of pro- 
ducing a stove which was an improvement over all stoves 
of that kind theretofore used. These elements were — a 
obtain kind of fire-pot; a certain kind of fuel reservoir 
above it; a revertible flue outside of the fire-pot; a di- 

(U) so WaU. S6S. 
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rect draft of a particalar sort; and micareovered opaungs 
in the casing of the stova The object which Qie patentee 
sought to accomplish by combining these elements, and 
his reason for selecting each one, were folly explained 
in his specification as set ont in the opinion. Never- 
theless, the conrt, in denying validity to his patent, said: 
"It most be conceded that a new combination, if it pro- 
duces new and useful results, is patentable, though all 
the constituents of the combination were well known and 
in conuQon use before the combination was made. But 
the results must be a product of the combination, and not 
a mere aggregate of several results eadi the complete 
product of one of the combined elements. Combined re- 
sults are not necessarily a novel result, nor are they an 
old result obtained in a new and improved manner. 
Merdy bringing old devices into juxtaposition, and there 
allowing each to woit out its own effect without the pro- 
duction of something novel, is not invention. No one by 
bringing together several old devices withont producing 
a new and nsefnl result, the joint product of the elements 
of the combination and something more than an aggre- 
gate of old results, can acquire a right to prevent others 
from using the same devices, either singly or in other 
combinations, or, even if a new and useful result is ob- 
tained, can prevent others from using some of the devices, 
omitting others, in combination." 

Li Williams v. The Rome, etc. R. E. Co. (29), the court 
passed upon the validity of a patent wherein the patentee 
had produced, as it appeared, the firat successful kero- 
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Bene-boming locomotive headlight, his invention consist- 
ing in the bringing together of several old elements, 
namely: a circolar wick tube, perforated air screens to 
regulate the passage of air to the interior and exterior of 
the flame, a cap deflector above the wick, a certain kind 
of oil reservoir, a flame-dreading device above the cap 
deflector, a certain kind of wick-bolding device, and a 
certain kind of chmmey-supporting device. In holding 
tiie patent valid, the conrt, after commenting on Beck^i- 
dorfer v, Paber and Hailes v. Van Wormer, and the doc- 
trines there annonnced, said: "These doctrines are not 
applicable to the present case. The flame of the lamp 
and its iUuminating character, as to brilliancy, steadi- 
ness, size, and position, is the reanlt to which all the de- 
vices used contribnte. They all co-operate to effect and 
modify snch illuminating character of the flame of the 
lamp. A locomotive head-light mast be large, brilliant, 
steady, easy of adjnstment as to the position of its wick, 
concentrated as nearly as possible in the focos of the re- 
flector, and supplied freely with oil without interfering 
with the projection of the light forward, and without 
pnmping mechanism." The opinion then points oat how 
each of the devices embodied in the lamp ccmtribntes to- 
ward the illuminating character of the flame — and on this 
ground the cases are distinguishal^e (30). 

The rule derived from these three eases may be stated 
with substantial accuracy in the words of Justice Curtis, 
in a circuit court case (31), wherein it was also held that 

(30) A full dliciinioa of Utese three cues ti fooad in ManrlB, 
PttenUb. Inven. and Ranwlok, FMenUbL Inren. 
{») Fortnub T. Cook, 1 Blahw, SW. 
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all tlie elemraits of a valid combination need not act sim- 
nltaneonsly, but may act sncceBsively. He said: "To 
make a valid claim for a combination, it is not necessary 
that the several elementary parts of the combination 
should act simnltaneoosly. If those elementary parts are 
80 arranged that the successive action of each contributes 
to produce some one practical result, which result, when 
attained, is the product of the simultaneous or successive 
action of all the elonaitary parts, viewed as one entire 
whole, a valid claim for thus combining those elementary 
parts may be made." Later cases are in accord with this 
doctrine. 

§ 17. What is invention. If there has been an exercise 
of the inventive faculty, it is immaterial how smalt may 
have been the actual effort involved — how easily, or how 
quickly the idea may have come to the inventor, or 
whether the invention was the result of deliberation, con- 
sdouB or uncoQsdoQs, or of intuition, or of any othw 
exCTcise of tiie reasoning faculty. The courts have prop- 
erly refrained ftivm trying to analyze the inventor's men- 
tal processes in any particular case, and have determined 
that the presence or absence of invention is shown by the 
result, when viewed in the light of such roles of decision - 
as they have been able to apply. Thus, there is invention 
in constmcting a footboard for a row boat, with the point 
turned up at an angle with the body of the board, in order 
to better accommodate the rower's foot, the same effect 
having previously heea accomplished by stuflSng rags 
waAer the rower's toe (32); or in combining a sheet of 

(U) DttTli T. Parkman, 4G Fed. »S. 
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celluloid with an interUning of cloth to render it snitable 
for collars and onffa (33) ; or in filling the interstices of a 
corn-cob pipe from the outside with cement (34). 

§ 18. Norel^. Any person who has made an inven- 
tion which is new and asefnl, and which was not known 
or nsed by; others in thiB cotintry before his invention; or 
patented or deetmbed in a printed pablieation in this or 
any foreign coontry before his invention; or patented or 
described in a printed publication in this or any foreign 
country for more than two years prior to his application 
for a patent; or in pnblic nae or on sale in this country for 
more than two years prior to his application for a patoit; 
and which has not been abandoned, may obtain a patent 
for his invention (35). 

The word new has a somewhat broader meaning in the 
patent statutes than it has in the dictionaries, and every- 
thing which is actually new in the commercial soise (and 
a few things more), is new in the patentable sense. 

The same considerations which apply in determining 
the question of invention often apply also in large part in 
determining the question of novelty; and the courts oc- 
casionally use the two terms synonymously, although 
they are difiFerent. Thus, in Hailes v. Van VTormer (36), 
where invention was denied on the ground that there was 
not a patentable combination, but merely an aggr^ation 
of old elements, the alleged invention is also said to lack 
novelty, by which is meant that there was no novelty in 

(33) Celluloid Hfg. C!d. t. Ahl Zylonite Co.. 3S Fed. 417. 

(34) H. TlbbQ etc. Co. t. Heinekeii, 43 Fed. TS. 
(SB) U. S. R. S., Bee. 4886. 

(16) Note (S8) abore. 
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any of the elemoits, and that there was no invention in 
Gombining them. 

And in many cases where an inventor prodaces one 
thing, and the prior art ahows another thing very simi- 
lar to it, it may he said with substantial accuracy, rather 
that his device i&ows no invention, in view of the prior 
art (meaning that there was no invention involved in 
producing something so nearly like that which existed 
before) ; or that his invention lacks novelty (meaning that 
he has not produced anything which did not exist be- 
fore). Snch cases are Brown v. Piper (37), where the 
patentee applied the prinoiple of an ice-cream freezer, at 
that time well known, to an apparatus for the preswv&- 
tion of fish; and Atlantic Works v. Brady (38), where it 
appeared that steam boats had been backed into mad 
banks, in order to utilize their propellers for the purpose 
of dredging, and the patentee produced a dredge-boat 
having a dredging screw at its bow. In both of these 
eases the patents were held invalid. 

It is no answer to the objection of lack of novelty that 
the inventor did not know of the anticipating device, or 
devices, as he is presumed to have knowledge of every- 
thing which has been known or used by others in this 
country, or which has been patented or described in a 
printed publication in any country. 

§ 19. ITtUity. An invention to be patentable mast he 
useful (39). By nsefal is meant that the invention may 
be applied to a beneficial use in society, in contradiatinc- 

(37) 91 V. 8. S7. 

(88) 107 D. 8. 192. 

(S») V. B. Cotut, Art 1, Sec. 8, 1 8; U. 8. R. B., Swx 4886. 
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tion to one which is injorions to good morals, or to the 
good order of society, or is frivolous, or is a mere contriT- 
ance without any other merit than novelty (40). 

A device is not osefnl, which cannot he nsed for the 
purpose for which it was intended, or which does not ac- 
complish the result which it was intended to accomplish — 
as where the grounded end of a lightning rod was sur- 
rounded with plates of HiHmTnilur materials, in order to 
form a galvanic hattery which was intended to charge the 
upper end of the rod with electricity of a kind opposite 
to that in the air for the purpose of facilitating the dis- 
charge thereof, It was held that since the galvanic diarge 
was necessarily so weak in oompariaon with the atmos- 
pheric charge as to have no appredable effect upon the 
latter, the invention was witiiout utility. 

A device lacks utility which is nsed only for an immoral 
purpose, as a gamhiing device (41). But a device whidi 
has a legitimate purpose is not denied patentability, 
although it is sometimes used for an illegal purpose, as 
for example, s pack of playing cards (42) ,■ or a revolver 
or other weapon. 

Ordinarily the degree of utility is unimportant in deter- 
mining whether or not a device is patentable. If the 
device is not frivolous or prejudicial to the public, and 
has any degree of usefulness, no matter how slif^t the 
practical utility, it is considered useful and may be pat- 
ented (43). And in general it maybe said that in the Pat- 

(40) Bedford ▼. Hant, Fed. Cul No. 1217; Tbompwn t. Hklght, 
Fed. Cam. No. 1S9S7. 

(41) NaUotUl Atttom&tlc Device Co. v. Uaji, 40 Fed. W. 
(4S) P&L No. 9S7119, 8. A. Cobw, 144 0. G. 14S. 

(4S> Bz parte Budie, 80 a O. 185. 



i.y Google 



PATENT LAW 121 

«oi Office doubts are resolved in favor of the utility of a 
Qeviee. On this ground many patents are now being 
issued on flTiog-machines, it being suffident if they have 
theoretical utility, although doubtless further experiment 
will show many of them to be impractical (44). But the 
Patent Office has always refused to grant pateats on per- 
petual motion machines (45). 

§ 20. Abandonment. An inventor is not entitled to a 
patent if he has abandoned 'his invention to the public. 
By abandonment of invention in this sense is meant that 
the inventor, having fully performed hb inventive act, 
and having embodied his idea in tangible materials ready 
for immediate public nse, freely gives it to the public 
without intending to claim from them the protection to 
which he is entitled (46). But merely abandoning un- 
successful experiments which stop short of becoming a 
complete invention does not prejudice his ri^ts (47), 
and he may afterwards resume his work, carry his inven- 
tion to completion, and obtain a patent therefor. 

Tbe kind of abandonment which defeats an inventor's 
right to a patent is a question of fact, and in general it 
may be said that any act which places the invention 
within reach of the public, unaccompanied by indications 
that the inventor claims his rightful privilege, amounts 

(44) Bnt »n patentfl on tho latter will be open to defeat iM» 
mrds In tlie oourta b? Bhowlng tath fact See | 61, below. 

(46) Tba Patent Office tuu a printed fonn letter lor answering all 
WPlteationi for patento on Buch mactalnee. In each oase the applicant 
la required to tumlah a tall alie working moiti of hli Invention. 

(48) 1 RobUuon on Pats., p. 473. 

(47) Walker on Pat*., 1 3S; 12 Am. * Bag. Bncy. Law, End. ed. 841. 
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to an abandonment (48). Bat in all cases the qnestion is 
one of intention, actnal or oonstmotive, and abandon- 
ment is shown only hj sack conduct as dearly indicates 
the inventor's intention to surrender his rights. 

It will also defeat an inventor's right to a patent if 
his invention has been patented or described in any 
printed publication, or has been in public use or on sale 
in this country, more than two years prior to his appli- 
cation for a patent. Where one of these things has 
oecnrred it is of course nnnecessary to consider any qnea- 
ticm of his knowledge or intent, as the statute makes than 
a complete bar to his right. But it will not defeat his 
rig^t to a patent in this country if the invention has been 
patented to him or his legal representatives or assigns in 
a foreign conntry, unless the application for such foreign 
patent was filed more than twelve months before the 
filing of his application in this oonntry (49). 

§21. What is not patentable. The discovery of a 
principle or law of natnre, sometimes also called a scien- 
tific principle, or a scientific fact, is not patentable. For 
example, in one case (50) it appeared that the purported 
inventor had discovered that blocks of ice placed on edge, 
owing to the peculiar action of air currents within the 
ice, melted less rapidly than when laid flat, and claimed a 
patent for such discovery; and in another case (51) it 
appeared to have been known that the old process of fnmi- 

(48) 1 RoUuon on Pfttfc. 476. 

(4S) U. S. R. S.. B«CB. 488S-7. 

(60) In re Kemper, red, Cu. 7U7. 

(61) WaU V. L«ck, 66 Fed. Kl. 
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gating plants and trees by hydrocyanio acid gas, after 
covering them with an oiled tent, was more effective in 
the absence of the actinic rays of the stm* and it was 
sought to patent the process of carrying on sach opera- 
tions at night, or in foggy or cloudy weather. In both 
of these cases the patents were held invalid, as was also 
ia another case a patent for the discovery that the inhala- 
tion of ether by an animal, i. e. an old agent acting by an 
old means upon an old subject, produced insensibility to 
pain. And in O'Bellly v. Morse (52), it appeared that 
Samuel F. B. Morse, in his eighth claim, as it was con- 
strued by the Supreme Court, claimed the use of an elec- 
tric current for marking intelligible signs at a distance. 
This claim was held invalid. 

The mle derived from these oases, and others cited by 
Mr. Walker in his work on Fatbits (53), is, as explained 
by him, that whereas a patoit for a process is a patent for 
the described combined use of ail (ke laws of nature uti- 
lized by that process, in the cases above mentioned it was 
son^t, in each instance, to patent only one of such laws^ 
If this conld be done, a patent so obtained would be much 
broader than an ordinary process patent for it would 
include every process which accomplished the same result 
as the one covered by the patent, and which utilized that 
particular law of nature, whether in combination with 
* other laws or not; and the patentee conld, by claiming 
one law of nature which might be essential to the opera- 
tion of all such processes, suppress, during the life of hia 
patmt, all farther invention in that field. 



(U> IS Homrd, HI 

(ES) Walkm on Ptto., Be& 7 C 
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On the other hand, a prooess patoit ootob only the 
combination of all laws of natnre which are utilized in 
the process, and the particnlar manner or method of using 
them, leaving other inventors free to use the same laws in 
combination with other laws, or in otiier oombinations 
and methods. Such patents are valid, as for example tn 
Howry v. Whitney (54), where the patent related to the 
prooess of manofactoring oast iron car wheels by retard- 
ing their cooling throngh heating a second time; and in 
UcClnig V. Kingsland (55), where the patent covered a 
method of casting chilled rollers, and other cylinders, by 
giving the tubes or gates throngh which the melted metal 
entered the mold a tangential inclination, so that the 
metal would receive a rotating motion in the mold and by 
centrifugal force canse the purer and heavier metal to 
move toward the cironmfer^ce of the mold, leaving the 
dross in the centre, hi both of these cases, the patented 
processes depended for their operation npon well known 
laws of natnre; in the first case, npon the laws of contrac- 
tion and expansion of solids with changes of temperature, 
of the hardttung of iron in different d^rees of hardness, 
toaghness and brittleness, witii different rates of cooling, 
and npon the fact, winch the inventor discovered, that 
hardness once givoi the iron by rapid cooling, will not 
be seriously impaired by its immediate re-heating and 
subsequent slow cooling. The patent related to the por- 
ticvlar method of utilizing aU of these laws of natnre, and 
was sustained. In the second case, the patented process 

(B4) 14 Wall. «». 
(6B) 1 How. SOS. 
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of course utilized the well-known law of centrifugal f oro^ 
but the patentee claimed only the particular method <tf 
carryiBjf on his procMs in sndi manna* as to bring thai 
force into operation, and the patent was likewise sus- 
tained (56). 

1 22. Designs. In addition to the subjects of patents 
above nnmerated, there are also allowed by Section 4929 
of the Bevised Statutes, patents to every person who has 
invented "any new, original, and ornamental design for 
an article of mannfactnre" (57). Many of the consider- 
ation which apply in detramining the patentability of 
inveationa of the classes hereinbefore ennmerated, apply 
with equal force in determining the patentability of 
designs, but instead of the requirement that the inven- 
tion most be "new and usefiU," found in Section 488^ 
Section 4929 provides that it must be "new, original, and 
ornamental." 

The question of novelty is determined by the similarity 
or dissimilarity of two designs from the point of view, not 
of the expert, but of the ordinary observer with that 

(G6) Thaw two cflSM, and sereral more, are clt«d and explained 
In an InstructlTe paper on Procen Fatoiti read by Ur. C. Clarenoa 
Poole, of the Clilci0o Bar, before the PatMit Iav Aeaoclatloii of ChlcagOk 
Jane 10, 1S»B. 

(57) Subject to the nme prorlslone with reipect to'prlor knowl- 
edge and nee, patenting, dBKriptlon In printed publication, and abai^ 
donment u la the can of patenta for arti, machlnee, mannfacturea and 
compoaltlonB of matter (U. 8. R. 8., Sec. 4B28), except that the Inventor 
must not have allowed hla deelgn to be patented In a foreign country 
on an application filed more than four mtmths (Inatead of twelre 
tnonthe, aa In the caae of the other aublecta of patent*,) before the 
flUng of hla application In tUa oountry. U. 8. B. a. Sec. 4887. 
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degree of observation which men of ordinary intelligoice 
give to the subject matter (58). Novelty of a design is nof 
negatived by the fact that every separate feature thereof 
is found in one or another of a number of prior designs, 
if all of such prior designs considered together do not 
suj^st the new design to one who had not seen it before 
(59). Otherwise novelty would be denied to many mod- 
em designs which utilize classic forms of ornamentation. 
Patents for designs are granted for the term of three 
years and six months, or for seven years, or for fourteen 
years, as the applicant may, in his application elect (60), 
the govemmrait fees for issuing sndi patents being 
graded accordin^y. 

(68) Oorhun Hft. Co. t. 'WUt^ U Wall, 511; Monroe t. Anderwn, 
68 Fed. 8SS. 

(B»> Untermerer t. FreoDd, IT Fed. 84S, SU. '' 

(U) u. a R. B.. sm. mi. 
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PBOOREDINafi Ht PATENT OFFXOE. 

S 23. Who may apply. Any perBon who has made an 
invention, subject to the limitations above considered, 
may apply for a patent therefor (1). In case of the death 
or insanity of the inventor, the application may be made 
by and the patent wiU issae to his doly authorized repre- 
sentative; or in case of his death or insanity dming the 
proceedings in the Patent Office, such representative may 
intervraie (2). 

Where a complete invention is the gradual resnlt of 
the combined mental operations of two or more persons 
working together, or where each party invents or discov- 
ers something essential to the whole (3), as where an idea 
is suggested to one and he constmcts a machine embody- 
ing his idea, bnt it is not a completed and working 
machine and another takes hold of it, and by their joint 
labors, one suggesting one thing, and the other another, 
a perfect machine is made, such parties are said to be 
joint inventors (4). Joint inventors are entitled to and 
shoald apply for a joint patent ; neither of them alone is 
entitled to a patent for their joint invention. Bnt in- 
dependent inventors of distinct and independent improve- 

(1) U. a. R. 8., Seo. 4886. 

(S) Ral«> of Prac, U. 8. Pat OIL, Rule 2G. 

(S) 23 Am. ft Bug. BiiC7- Law. (2nd. «d), 3E1, and cawi cited. 

(4) Worden t. Pldier, 11 Fed. GOE. 

127 
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mentB in the Bame maciime can not obtain a jmnt patent 
for their separate inventions; and where one fnmishee 
the caintal and another makes the inrenUon (5) ; or where 
a mere suggestion is made by one and not acted <m by him, 
but is carried oat and perfected by another (6) ; 8a*± per- 
sons are not joint inventors. 

An inventor may assign to another his unpatented in- 
vention, or his inclioate right to obtain a patoit, bnt in 
any such case of assignm^it, in whole or in part, it is 
nevertheless his sole invention and the application mnst 
be signed by him (7) ; although, upon leqnest of the ap- 
plicant, Ihe patent may issue to the assignee, or to the 
inventor and asagnee jointly, as the case may be (6). 

S24. Applioatinu. All proceedings for obtaining 

patfflits are b^un by application to the Commissioner of 
Patents. Snch application mnst be in writing, and signed 
by the Inventor (9). A complete application comprises 
a first fee of fifteen dollars (9a), a petition addressed to 
the Commissioner, a specification of the invention, an 
oath as to certain facts; and a drawing, model, or speci- 
mrai when required (10). An application will not be 

(B) RnlM Pnc U. & Pat Off^ Rnle SS. 
(S) Worden t. Flabw, abore. 

(7) Or In case of Ua death, by hit executor or admlnlatrator. 
(Abore.) 

(8) U. 8. B. S., Sec. 48S6. 

{9> Or inrenton la tbe cue of a Joint Invention; or by Ua or 
their representatlTea In caae of death or Insanl^. (AboTO.) 

(9a) Bzcept in application! tor dAttfTM, where the feea Tarr aa- 
cordlni to the term dMlred. 

(10) Rnle W. 
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plaoed jxp<m the files for ezamination nntO all of its parts, 
except the model or speciinen, are received. 

S 25. The petitioiL The petition most state the name, 
resideace, and poBtoffice address of the petitioner, must 
contain other matters of a formal natm%, and mnst be 
signed by the petitioner. It is the general practice for 
applicants and their attorneys to follow the printed form 
of petition fomished by the Patoit Office (11). 

§ 26. The spedflcaticnL The specification is a written 
description of the invention or discovery and of the man- 
ner and process of making, constructing, componnding, 
and using the same, and is required to be in snch full, 
clear, concise, and exact terms as to enable any person 
skilled in the art or science to which the inv^ition or dis- 
covery appertains, or with which it is most nearly con- 
nected, to make, construct, compound, and use the 
same (12). 

The requirement of a fuU, clear, concise, and exact dia- 
olosure is one of the fundamental principles of onr patent 
law, as fiuoh disclosure is the consideration which the pub- 
lic receives for the limited protection whidi it grants. It 
is the theory of the patent law that after the period of 
protection has expired, the public shall be able to practice 
the invention freely. As patents are ocoasionally defeated 
in the courts on the gronnd that the inventor has not made 
a sufficient disclosure of his invention, to raiaUe any per^ 
son "skilled in the art or science" to understand it, it is 

<ll) Th* Rnlea of Practice of the U. S. Patent OtBce, contalnlns 
tbla form And masr otben ordlnarllT lued, an puUlibed tpy tha 
Patent OOce for grataltous diatrlbntlon. 

(U> U. 8. R fl.. Bee. 4888. 
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the practioe of all oonsdfflitions solicitors to ffve th«r 
most careful attention toward making their specifications 
so fall and complete that aU intelligent persons may 
understand them, whether skilled in the art or science, or 
not. 

The specification mnst set forth the predse invention 
for which a patmt is solicited, and, in the ease of a 
madiine, the at^licant mnst explain the principle thereof, 
and tile best mode in which he has contemplated apply- 
ing that principle, bo as to distingoish it from otiier inven- 
tions (13). Bnt this requirement that the applicant 
explain the principle of his madiine has be«i liberally 
construed in order not to invalidate the patraita in many 
cases where the invraitor has not oorrectiy nnderstood 
the principle of his mat^iine when applying for a patent, 
bnt has otherwise given a full, clear, concise and exact 
description of it (14); and the last reqnimnent above 
stated has been held to mean that he shall state the mode 
of applying that prindple, whidi he contemplates to be 
the best (15). 

The spedflcation Edionld refer to the drawing, in all 
cases where a drawing is filed (15a), and should describe 
fully all the figures shown therein. 

§ 27. The spedfleation (oimtinned) : The claims. The ap- 
plicant mnst aJso in his specificatioi^" particularly point 
out and distinctly claim the part, improvement, or com- 
bination which he claims as his invraition or discovery " 



(13) tr. 8. R. a. Sea 4888. 

(14) Bmerwn Co, t. Nlmrmfti, n r«d. 7S»; N«U. Kbtw Co. ^ 
Tbompoon Meter Co., IM Fed. BSS. 

(15) WAUcer, pKti., Sec. 116. 
(Ite) Bee I SO, betow. 
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(16). A Bkilfal oompliaooe with this last requiremoit is 
perhaps the most important part of an f^>plicaiit'8 or his 
solicitor's entire wo A of applying for a patent, for it 
is the breadth of his claim (limited always to hia inven- 
tion as distinguished from the prior art), as presented by 
him and allowed by the Patent Offioe, that detomines the 
scope of hia patent as r^ards the question of infringe- 
ment by other devices, processes, or compositions. A 
claim covering, in terms, more than the inventor has 
invoited is void, and a daim covering less is of course 
needlessly narrow — anything whidi is disclosed in the 
application and not claimed is derated abandoned. Little 
can be said here which may prove hdpfnl to one inexper- 
ioioed in drawing claims, as thia is an art in Itself and 
applicants are expressly advised by the Patent Office to 
place their cases in the hands of competmt solicitors ( 17 ) . 
As the interpretation and construction of claims is gov- 
erned by many technical distinctions, no roles can be 
^ven which will be in anywise complete in tiiemsdvee, 
but a few general principles may be stated. 

It is considered good practice to endeavor to obtain 
the allowance of at least one claim to the invention in 
broad terms, and to draw one or more others describing 
the invention in more specific terms. Then if the broad 
el^m is afterwards invalidated by the courts on the 
ground of anticipation, the 8i)eoifio claim may stand. A 
good Ulnstration of this is found in a recent pat«it cited 
for purposes of illustration hereinbefore (18). 

(16) U. a. R. a.. Sec 4888. 

(17) Roto 17. 

(U) I 8 kbtm, wai note («). 
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The first three olaima read: 

1. A machine for distribatiiig polloi from bloom to 
bloom in order to fecundate the Beeda thereof. 

2. A fecundating machine comprising a plurality of 
fingers adapted to gather and distribute the pollen of 
plants. 

3. A fecundating madiine oomprising a plurality of 
fuzzy fingers adapted to gather and distribute the pollen 
of plants. 

It will be seen that claim two is narrower than daim 
one by the added requirement that the machine must have 
"fingers," and claim three is narrower than either daim 
one or two by the requirement of "fuzzy fingers." If it 
should transpire that machines "for distributing pollen 
from bloom to bloom in order to fecundate the seeds 
thereof" were known in this country before the date of 
this inv^ition, but that none of such machines had "fin- 
gers," claim one of this patent should be held invalid, 
but claims two and three mi^t be sustained; or if such 
machines had "fingers," but not "fnzzy fingers," claims 
one and two should be overthrown, but claim three mi^^t 
be allowed to stand. 

§28. The claims (ocmtinned). Where a specification 
describes and claims an entire machine, separate 
claims should also be drawn to as many separate parts, 
and as many separate combinations of parts of the ma- 
chine as are the subjects of independent inventions. In 
snch case, on the same reasoning as above, a claim to 
some essential part or combination of parts of the ma- 
chine may be subeequently sustained by the courts, while 
the other claims are defeated. For example, in Howe's 
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eaxlj sewing maclime patoit, one of bis daima was drawn 
to "a needle with the eye near the point" (19), which ia 
an essential part of all sewing madiines, although many 
different forms of mechanism have been employed to 
operate it. Daring the life of his patent Howe conld pre- 
vent all persons from nsing such a needle in any kind of 
a sewing madiine, whether atiier parts of the machine 
were similar to his or not 

Where some of the parts of a combination operate to 
impart movement to other parts, it is customary to refer 
to the former by snch general terms as means, mechanism, 
or devices, for imparting snch movement. These terms 
will not be construed to cover all possible means, mechan~ 
ism, and devices, bnt will include all such as are the 
mechanical equivalents (20) of those described. 

Where the description and drawings of a machine or 
device show alternative forms, one or more general claims 
can be drawn, which, in terms, cover all the alternative 
forms shown; but only one of such forms can be claimed 
specifically. The reason for this rule is that only one 
invention can be claimed in a single application, and all 
the claims most relate to the same invention. Two or 
more claims drawn specifically to different stmotnres are 
an admission that there are two or more inventions; bnt, 
since the whole inclndes all of its parts, general claims 
covering all of such structures and specific claims cover- 
ing only one of them, are not snch an admisdon. It is 

(19) Deerlng T. Winona Eairorter WIUL, IBS U. S. SOI. 
(SO) Hechsttloal BqnlTKleuta. See | 16 abore^ ud iiotM (S4) 
and (St). 
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therefore advisable in snch a case for the applicant to 
elect 'which one of the alternative forms he prefers, and 
to claim it specificaUy. 

§29. Same (oontinned): Functloiiali^. It is not 
proper to describe a combination of parts by its function 
or effect. The claims must be draTni to describe a stmc- 
ture, and the stmctnre should be described positively, and 
not by inference (21). Thus a claim reading: "a valve 
which is adapted entirely to close conmmnication between 
the steam chest and the tallow pipe when the engine is 
working steam," was held objectionable on this gronnd, 
as it is evident that the words do not describe how the 
valve is constructed, but only tell what it does. And in a 
qoite recent case it was said. "It is well settled law that a 
patent camiot issue for a result sought to be accomplished 
by the inventor of a machine, but only for the mechanical 
means or Instrumentalities by which that result is to be 
obtained. One cannot describe a machine which will per- 
form a certain function and then claim the function itself, 
and all other machines that may be invented by others to 
perform the same functions" (21a). 

§ 29a. Execution. The specification and claims must 
be signed by the applicant, and attested by two witnesses 
(22). 

g 30. Drawings. In all cases where the nature of the 
case admits of drawings (23), the applicant must furnish 

(21) la re Thomu, IE Oourlck's Wash. Dig. 3&-16. 
(2U) In re Qardner, 140 0. Q. SES. 

(22) n. S. R. S., Bee. 4gS8. 

(S3) Probably all cases of mochlnei, manufactnrea and d«algna, and 
moEt caaea of arts. 
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one oopy, signed by him, or by his attorney in fact, and 
attested by two witnesses. The drawing mnst show every 
feature of the invention covered by the claims. When the 
invention consists of an improvement on an old machine 
the drawing mnst exhilnt, in one or more views, the inven- 
tion itself, disconnected from the old structure, and also 
in another view so much only of the old structure as will 
suffice to show the connection of the invention therewith. 
The drawings are photo-lithographically reproduced by 
the Patent Office and therefore it is required that the char- 
acter of each drawing be brought as nearly as possible to 
a uniform standard of excellence, suited to the reqnire- 
moits of the process and calculated to give the best 
results. The Office has accordingly adopted a number of 
rules governing the size, thickness, and quality of paper 
used, the color and quality of ink, character of lines, etc., 
all of which must be rigidly observed (24). 

When the invention or discovery is of a composition 
of matter, the applicant, if required by the Commissioner, 
must also furnish specimens of ingredients and of the 
composition, snfficient in quantity for the purpose of 
experiment (25). And in all cases which admit of repre- 
sentation by model, the applicant, if required by the Com- 
missioner, must furnish a model of convenient size to 
exhibit advantageously the several parts of his invention 
or discovery (26). Models must conform to several 
requirements as to size, material, character of construc- 
tion, and so forth, laid down by the rules (27). 

(24) Rule B2. 

(26) U. S. R. S., Sec. 4890; Ral« 82. 

(2e) Ibid., Sec 4891. 

(H) RnlM 67, G8, and 6». 



i.y Google 



136 PATENT LAW 

Models are very seldom required, and vhen not called 
for by the Conunissioner, are not admitted (27a). 

§ 31. Oath. The applicant is also required to make an 
oath, or affirmation, aa to the facts, hereinbefore consid- 
ered, which entitle him to a patent (28). The Bnles of 
Practioe of the Patent Office st^gest a form for this oath, 
which is universally followed (29). 

§32, Actions of examinrav. Applications filed in 
the Patent Office are classified according to the variona 
arts, and are taken np for ezamination by primary exam- 
iners in the Patent Office in regnlar order of filing. If the 
application is fonnd in all respects proper, and none of 
the groonds upon irtiich patentability is denied are fonnd 
to exist, the patent is allowed and the letters issue in dae 
course. Otiierwise any one or more of snch gronnds may 
be raised, and the applicant notified thereof. As It is the 
ordinary practice for patent solicitors to endeavor to 
obtain as broad claims as possible, and as it is the duty 
of the Patent Office not to allow a claim broader than 
may be sustained under the prior art, the first action 
nsnally results in a rejection of one or more of the claims, 
on the ground of want of novelty. The reasons for snch 
rejection are fully stated, and each information and refer- 
oices are given as may be useful in aiding the applicant 
to judge of the propriety of further prosecoting his appli- 
cation, either with or without amendment, or of abandon- 
ing the same. Ordinarily, such rejection of a claim on the 
ground of want of novelty, as above noted, will be upon 

(S7a) tlnlc 6(. 

(28) U. 8. R. a.. Sec. 4892, BolM of Pne., Bol* «. 

(») Form 18. 
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a reference to a prior United States, or foreign, patent. 

§ 33. Amendmwitg. The applicant may amend his 
application, both as to matters of form and snbstanoe, 
either before or after the first rejection or action; and he 
may amend as often aa the examiner presets new refer- 
ences or reasons for rejection. The period daring which 
an amendment may be made after any o£Bcial action is 
one year (30). When an application is filed on an inven- 
tion which is so far in advance of the state of the art 
as to make the invention of comparatively little economio 
valne at the time, it is often the practice of skilful soli- 
(ntors to delay the issuing of the patent by "hanging np" 
the application in the Pat^it C^ce as it is called, since the 
seventeen year period of protection dates from a day not 
later than six months after the day the patent is allowed, 
Snch delay is brought abont by refraining from making 
anch amendments as will put the application in condition 
for allowance, and by taking the full period of time 
allowed, for each ammdmratt. The Seldw patent on 
automobiles (30a) was granted in 1895, on an application 
filed in 1879. 

§34. Interfermces. Whenever two or more appli- 
cants, whose applications are pending in the Patent Office 
at the same time, claim snbatantially the same invention; 
whenever an applicant claims to be the prior inventor of 
an invention for whi(^ a patent has been granted within 
two years before the filing of his application; and in cer- 

(SO) U. 6. R 8., Bee. 4894, as anoided Harcta 3, 18>7. The Act of 
1870 aUowed two rean. 

<SOa) No. 649K0. Not. B, 1896. 
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tain other cases, an interference will be declared to exist 
between snch parties, and an issne will be made op 
between them to determine who is the prior invraitor (31). 
Snch issne is determined by a judicial proceeding before 
an examiner of interferences in the Patent Office, similar 
in most respects to other judicial proceedings. Testi- 
mony is taken by deposition, and the cause submitted to 
the Patent Office by correspondence. 

In the ease of co-pending applications, a patent is 
issued in due course to the applicant to whom priority ia 
awarded in the interference proceeding; in the case of an 
applicant and a prior patent, if priority is awarded to the 
patentee, the second application is denied, but if it is 
awarded to the applicant, a second patent for the same 
invention is issued to him (32), The Commissioner has 
no power to cancel the first patwt, bat it is op^ to defeat 
at any time that its validity may be afterwards contested 
in the courts, by showing the fact of sndi interference pro- 
ceeding and the award of priority to another inventor. 

§ 36. Appeals and other remedies. Appeal lies from 
a final adverse decision of a primary examiner, or of an 
examiner of interferences, in nearly all cases, to the 
board of examiners-in-chief, and thence successively to 
the Commissioner, and to the Court of Appeals for the 
District of Colnmbia (32). And wheoiever a patent or 
application is refused, either by the Commissioner of Pat- 
ents, or by the Court of Appeals for the District of Colum- 
bia upon appeal from the Commissioner, the applicant 

(81) U. 8. R. 8., Sec 4»04, Rol* it, 

(32) V. S. R. B., Sec. 490B. 4910, 4911, 491S, 4SI. 

(»> V. a. R. a, sec. 4gis. 
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may have remedy by bill in equity (33) in any United 
States Court having or acquiring jniisdiction of the par- 
ties (34) ; and from a dedsion on sach a bill by one of the 
Circuit Coorts of the United States, adverse to the oom- 
plunant, after an unsnccessfnl apx)eal to the Court of 
Appeals for the District of Columbia from the rejection of 
an application by the Commissioner of Patents, an appeal 
lies to the Circuit Court of Appeals for the circuit in 
which the bill ia filed; or for the Distriet of Columbia if 
the bill has been filed in the Supreme Court of the Dis- 
trict of Columbia. The Circuit Conrts of Appeals are 
the highest tribunals to which such cases may be 
brought (35). 

§ S6. Allowance. If on examination by the primary 
examiner, or by decision by one of the appellate tribmials 
above noted, it appears that an applicant is justly enti- 
tled to a patent, there is Bent him a notice to snob effect, 
calling for the payment of the final fee of twenty dollars 
within six months from the date of such notice, and upon 
paymait of such fee, the patent issues in due course. 

§ 37. Form of patcmt. Every patent contains a short 
title of the invoition or discovery, indicating its nature 
and object, and a grant to the patentee, and Ms assigns, 
for the term of seventeen years, of the exclusive right to 
make, use and vend the invention or discovery through- 
out the United States and the territories thereof (36). 

The duration of a design patent may be for the term of 
three and a half, seven or fouri;een years. 

(34) Wftlker on PKta., 1 134. 

(8G) Ibid., 1 144. 

<H) U. S. R. 8., Bm. 4S84. 
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A copy of the speoifloation and drawings is annexed 
to the patfflit and forms a part thereof (37). 

§ 38. Extensioni, rdasnei and repeals. Patents can- 
not be extended except by an act of Confess (38). 

THieneTer a patent is found to be inoperative or invalid 
by reason of the patentee claiming as his invention or 
discovery more than he had a right to daim as new, pro- 
vided the error has arisen through inadvertence^ accident 
or mistake, and without any frandnleot or deceptive in- 
tention, the patentee, or his legal representatives, or the 
assignees of the entire interest, may annendw the pat^it 
and obtain a r^ssne of the same (39). An application for 
a reissue is presented to the Patent office in much the 
same manner as an original application. 

A patent may be repealed by a bill in equity bronght by 
tiie United States, on the ground of &and or mistake in 
its issuance; or it may be declared' void in-a suit in equity 
bronght by the owner of an interfering patoit (39a). 

§ 39. Caveats. A caveat is a notice ^ven to the Pat- 
ent Office of the caveator's claim as an inventor, in order 
to prevent the grant of a patent to another person for the 
same alleged invention upon an application filed during 
the life of the caveat, without notice to the caveator. Any 
person who has made a new invention and desires farther 
time to mature the same, may, on peymrait of a fee of ten 

<87) Prtnted copies Of these msr be obtained from the Patent 
OOce lor fire cents splece. 
(3S) U. S. R. 8., See. 4934. 
(30) U. a R. B., Sec. 4896, 4916. 
(39*) Walker <m Patents, 11831-2; | 44s. n. 9, twlov. 
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dollars, fil« a caveat (40), setting forth the object and dis- 
tmgniBhing characteristics of the invention, and praying 
protection of his right until he shall have matured his 
invention. Sooh caveats are filed in the confidential arch- 
ives of the Patoit Office, and preserved in secrei^, and are 
operative for a term of one year, but may be renewed for 
like periods npon payment of an additional fee of ten 
dolIaiB in each case. A caveat comprises a specification, 
oath, and, when the nature of the case admits of it, a 
drawing, and, like an application for a patent, mnst be 
limited to a single invention or improvement. The same 
particnlarity of description is not required in a caveat 
aa in an application for a patrait; but the caveat must 
set forth the object of the invention and the distinguish- 
ing characteristics thereof, and it shonld be sufficiently 
precise to oiable the office to jndge whether there is a 
probable intraference when a subsequent application is 
filed for a similar invention. The oath mnst set forth 
that the caveator believes himself to be the original and 
first inventor of the art, machine or improvemoit set out 
in his caveat. 

If at any time daring tiie life of such caveat, or one of 
its renewals, another person tdiould file an application for 
an invKition which would in any manner interfere with 
the invention set out in the caveat, notice is given to the 
caveator and he is afforded an opportunity to file a com- 
plete a^Iication for a patent npon his invention. Sndi 
application is thereupon examined, and if his invention is 
foond patoitable, he is entiUed to an interfwence with 

(40) U. B. R. S., Bee. 4WS. 
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the pTevions applicant, which interferoice is determined 
in favor of one or the other of snch parties in the usual 
mann^. 

Otherwise than by giving the caveator the right to be 
notified in case of the filing of an application, and the 
opportunity to file an application and he heard on the 
question of priority as above noted, a caveat confers no 
rights, and affords no protection. In the majority of 
cases which are bronght to the patent aolicitor for an 
opinion as to the advisability of filing a caveat it is foond 
upon examination that the invention is fully completed, 
and in snch cases it is ordinarily considered the better 
practice not to file a caveat, bnt to file an application for 
a patent at once. If a caveat is filed in such a case, and 
an application is afterwards filed by another, resulting 
in notice to the caveator, an application by him, and an 
interference between the two parties, the caveator is met 
at the outset by his stat^nent that at the date of the filing 
of his caveat he desired further time to mature his inven- 
tion, whereas the applicant for a patent may show that 
on snch a date his invention was complete. The caveator 
is therefore at a disadvantage, whereas, if his invention 
was in fact complete at the date that he filed his caveat, 
and he had filed an application instead, he would have 
had the advantage, over the second applicant, of having 
an earlier filing date. 

§ 40. Secrecy in Patent OflBce, All caveats and pend- 
ing applications are preserved in the Patent OfBce in se- 
crecy. No information will be given, without authority, 
respecting the filing by any particular person of a caveat, 
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or of an application for a patent, or for the rdssne of a 
patent, the pendency of any particnlar case before the of- 
fice, or the subject matter of any particnlar application; 
except in the case of interference proceedings, where the 
parties are given snch information respecting each 
other's applications as is necessary for them to properly 
present their cases (41). 

After a patoit has issned, the model, specification, 
drawings, and all docoments relating to the case are sub- 
ject to general inspection, and copies, except of the model, 
will be fnmished at the rates specified by the Patent 
Office. 

(41) n. S. R. S., Sec 490L 
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TXTLB, OONVETANOES, AND OOHTILACTB RBIATIHa TO 
PATENTS. 

§41. Statute. The Patent Act provides that: "Every 
patent or any interest therein shall be assignable in law 
by an instroment in writing, and the patentee or hia as- 
signs or legal representatives may Iq like manner grant 
and convey an ezelnaive right onder his patent to the 
whole or any specdfied part of the United States. An 
assignment, grant, or conveyance shall be void as against 
any subsequent pnrchaser or mortgagee for a valuable 
consideration, without notice, unless it is recorded in the 
Patent Office within three months from the date there- 
of"; and also that acknowledgment shall be prima facie 
evidence of the execution of any sach instrument (1). 

As patents are wholly the creatures of statute, the 
leffal title to them can not be aoqnired except in the man- 
ner provided by the statute; but equitable interests may 
be acquired otherwise (2). In carrying out the provi- 
sions of this Act, the Patent OfSoe has adopted the follow- 
ing definitions: 

(1) U. a. R. S., See. 4898. 

(2) Walker on Patente, Sec 274. It haa been seen above that 
rights In unpatented Inventions and pending appUcatlona are assignable. 
See 133. 

144 
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§ 42. Asslgnmuit, grant, license, and recording. An 

assignment is a transfer of the whole interest of the orig- 
inal patent or of an undivided part of such whole inter- 
est, extending to every part of the United States (3). It 
must be in writing (4). 

A grant confers the exclnsive right, nnder tiie patent, 
to make, use, and vend, and to grant to others the right 
to make, nse and vend the thing patented within and 
thronghout some specific part of the United States, ex- 
cluding the patentee therefrom (3). A grant must like- 
wise be in writing. 

A license confers an int^est less than or differwt from 
an assignment or a grant. A licraise may be oral or writ- 
ten (3). 

No instroment will be recorded which is not in the 
English language, and which does not, in the judgment 
of the Commissioner, amount to an assignment, grant, 
mortgage lien, incumbrance, or license, or which does 
not affect the title of the patent to which it relates. 
Every such instrument should also idraitify the patent by 
date and number (5). 

§ 43. Conditional assignments. Assignments which 
are made conditional on the performance of certun stip- 
ulations, as the payment of money, if recorded in the 
Patent Office, are regarded as absolute assignments until 
cancelled with the written consent of both parties, or by 
the decree of a competent court; the reason for this role 

(S) Role 196. 

(4) n. 8. R. a.. Sec 4898. 

(5) Snle 1B8. 
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being that the office has no means of determining whether 
or not the conditioos have be^i fulfilled (6). 

§41 Operation and effect of license. Any convejance 
of a light under a patent, which does not amount to an 
assigniD^it or a grant, is a licuise. As the patraitee is 
granted, nnder his patent, the exclnsive right to make 
nse and sell his device, he may by license, transfer to 
another any one or more of his rights under the patoit, 
without transferring them all — for example, he may give 
another the exclusive right to make, or to use, or to sell, 
or to make and use, or to make and sell, or to use and sell ; 
or the exclusive right to make, use, and sell for certun 
purposes, but for no others (7). 

§ 44a. No implied warranty of validity. An assignment 
grant, or license carries with it no implied warranty of 
the validity of the patent, and a licensee sued by the 
licensor for royalties, cannot defend by showing merely 
that the patent is invalid; the reason for this rule being, 
as stated in a leading case on the subject (8), that the 
licensee may nevertheless have had all the ben^t of a 
valid patent, because his exclusive title may never have 
been disputed. As long as he continues to exercise the 
rights which the license purports to give him, it will be 
presumed that he is acting nnder the license, find there 
will be a corresponding obligation on his part to pay the 
royalties reserved; the rule, as there stated, being "that 
something corresponding to an eviction must be proved 
if a licensee would defend against an action for royal- 

(«) Bnla IW. 

(7) Wilker on Pktenti, fSM. 

<8) WUta ▼. LM, 14 IM. TW. 
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ties.** And in other cases it has been held, reasoning on 

the similarity of a licensee's interest to a leasehold estate 
in realty, that a license oan show facts amounting to an 
eviction where such have occurred. It would amount to 
an eviction if the patent is repealed in an action brought 
by the United States for sndt purpose; or if it is de- 
clared void in an interference proceeding brought under 
Section 4918 of the Bevised Statutes (9), or in an action 
for infringement (10), as in all these cases the licensee 
is disturbed in his excJuBlve possession. 

A carefully drawn contract of assignment, grant, or 
license, should of course provide for all the contingenciee 
above noted, by express provisions, so as to leave no 
room for doubt on the question of the rights of the parties 
in case the patent is afterwards found invalid. 

§ 46. Sn^getrtions in regard to oontracta relating to 
patents. DifSculties have often arisen in the construction 
of contracts wherein the patentee sells and conveys the 
fall legal title to his x>atent, and in retnm accepts a prom- 
ise to pay royalties, or some portion of the profits to be 
re^zed. In such a case, if the purchaser refuses to 
operate under the patent, so that there are no profits; 
or is nnsuccesafnl in his nndertaking; or if there is a 
voluntary or involuntary sale of his business to a 

(9) TUi Bectlon prorldM that 'Srhenerer there are InterferlnK 
potenU, B117 peraon Intereited In any one of them, or In the working 
of the Inrantlon claimed under either of them, may have rellel agalnet 
the Interfering patentee, and all partlea interested under him, by mtt 
In equity against the ownen of the Interfering patent; and the court 
. . . mar adjudge . . either of the patenta void In whole or In 
part." 

(10) Walker on Fatentii See. 807, and caaai dted. 
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etranger, the seller may have little ot no remedy for his 
loB8 of expected profits. Such contingencies ^ould be 
provided for by appropriate covenants of warranty, qr by 
conditions of defeasance whereby the seller may re-vest 
title in himself, or by other provisions. 

Litigation has also arisen over sales of patents and 
agreements of the vendees to use the patented devices, 
when snch devices have afterwards been foand to be 
impractical, or worthless. There are opinions holding 
that the vendee may show the worthlessness of the in- 
vention as a defense to an action for the purchase price 
(11), but the further question arises whether worthless- 
ness means lack of utility/ in the patentable sense; or 
whether it has a broader meaning, so that a device which 
is useful in the patentable sense may be shown to be 
worthless in the popular sense. In Massachusetts it bas 
been held (12), that the first definition is correct, as 
where a jury was told that an improved animal-power 
chum device was nseful if capable of any beneficial use, 
notwithstanding its use for churning or operating a sew- 
ing machine or pump mi^t not be profitable to the person 
applying it to such use, and notwithstanding the mechan- 
ical results of the use might be inadequate to the cost of 
its use and the cost of the machine. Such contingencies 
as this shonid also be provided for. 

Provision shonid also be made in behalf of the pur- 

(11) Article by Hr. Charles P. Abbey, ol the Chicago Bar, r«ad 
before the Patent Lav ABsocIatlon ol Chicago, Jannary 30, 1908. From 
thla article also, the fluggestlonB ctmtalned In this BabsectloD are In 
large part taken. 

(IS) Naah t. Loll, 102 Haei. 60. 
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chaser for Becnring to him appropriate rights in fatnre 
improvements of the patented deviee, as it frequently 
happens that the inventor will continae his endeavors in 
the same field, and will obtain other patents on snbse- 
qaent improvements of the patented device which will 
deprive the original device of much of its commercial 
value. It is customary to draw contracts of assigmnent 
to cover the patent assigned, and also the inventor's 
rights in future improvements of the patented device. 

Conditions in contracts of license restricting the sell- 
ing price of the patraited articles, and otherwise placing 
restrictions upon subsequent dealings in them, are valid, 
and are not forbidden by the Sherman anti-trust act, 
nor by any other legislation against monopolies. In a 
recent case (13), it was said: "The general mle is ab- 
solute freedom in the use or sale of rights under the pat- 
ent laws of the United States. The object of these laws is 
monopoly, and the rule is, with a few exceptions, that any 
conditions which are not in their very nature illegal with 
r^ard to this kind of property, imposed by the patentee 
and agreed to by the licensee for the right to manufacture 
or use or sell tiie article, will be upheld by the courts. 
The fact that the conditions in the contracts keep up the 
monopoly or fix prices does not render them illegal." 

Other questions arising ont of such contracts will be 
considered in the chapter of this article relating to In- 
fringements, § 56, below. 

(13) Bement r. N&tloaal Harrow Co., 186 U. 8. 70; reafflrmei] In 
Cortelyon t. Jolusoii ft Co., 207 U. 8. IH. 
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§46. State itatotes, rating to usigninBtttB of patents. 

In many states statnteB are in force imposing restrictiona 
and conditions upon the sale of patuits within their terrl- 
tory. In Kansas, Arkansas, Indiana, North Dakota, 
Ohio, and several other states (14), statutes have been 
passed, generally providing that notes given in payment 
of patent rights should be plainly marked "Given for a 
patent right" ; and should, if transferred, be subject to all 
defenses whi(^ could be urged against the promisee. 
Other provisions reqnire the taking out of licenses in the 
various counties, and the payment of license fees before 
sales can be made in such counties; and make violations 
of the statutes punishable by fine and imprisonment Sev- 
eral of these statutes were held unconstitutional by the 
highest courts of the states, and by the Federal courts 
sitting in the states which passed them, but recently the 
provisions of two of these statutes with regard to the 
marking of promissory notes, and the admission of de- 
fenses against a holder in due course, were held valid by 
the Supreme Court of the United States (15). 

It is therefore necessary also, when making sales of 
patents or otherwise dealing in them, to consider the pro- 
visions of any state statute concerning the subject mat- 
ter, which may be in force in the jurisdiction where the 
transaction takes plaoe. 



(14) A number of Umm it&tntM ftra eoUeetsd ud commented on 
In U iDtereBUng* article br Hr. Albert H. Adams, of the Chicago Bar, 
nad before the Patent Lbt AnoclatloD ot Chlca|o, June 11, 1907. 

(IG) Allen t. Riler. 203 U. 8. 847; Wooda T. Carl, 208 D. S, S6S; 
Oian Lumber Oo. t. tJnton Oo. Nat B'k, »7 Q. S. 1». 
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S d7. Begulation of dealingB in patented artideft. In 

addition to the statutes mentioned in the snbsectioa pre- 
ceding this, statutes, ordinances, and other laws in force 
in all the states, regulating the buying, selling and deal- 
ing in, and handling, storii^ and transporting of all kinds 
of property in general, frequently operate upon patented 
articles and devices, and in so far as they impose the same 
restrictions upon the exercise of acts of ownership in all 
kinds of property in the same classy whether patented 
or unpatented, they are held valid, generally as police 
r^rnlations. Such a case was presented in Patterson v. 
Kentucky (16), where the patentee of an illuminating oil 
claimed the right to sell his oil in the state, notwithstand- 
ing a statute which prohibited the sale of all inflammable 
oils below a certain fire test. The statute was upheld^ 
and a conviction for its violation sustained, the Suprraoe 
Court stating the rule, upon which the statutes noted 
in this subsecUon are distinguished from those noted in 
the preceding one, in these words: "We are of opinion 
that the right conferred upon the patentee and his as- 
signs to nse and vend the corporeal thing or article, 
brought into existence by the application of the pataited 
discovery, must be exra-cised in subordination to the po- 
lice regulations which the state established by the statute 
of 1874. It is not to be supposed that Congress intended 
to autiiorize or regulate the sale, within a state, of tangi- 
ble personal property which that state declares to be unfit 
and unsafe for use, and by statute has prohibited from 
being sold or offered for sale within her limits. . . .. 

(16) 97 U. a. GOL 
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The right of propertj in the physical eabetance, which is 
the fmit of the discovery, is altogether distinct from the 
ri^t in the discovery itself, inst as the property in the 
instroments or plate by which copies of a map are multi- 
plied is distinct from the copyright of the map itself. 
. . . The end of the statute (the Patent Act) was 
to encourage useful inventions, and to hold forth, as in- 
ducements to the inventor, the exclusive use of his inv^i- 
tions for a limited period. The sole operation of the 
statute is to enable him to prevent others from using the 
prodncts of his labors except with his consent. But his 
own rig^t of nsing is not enlarged or a£fected.'* 
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CHAPTER V. 
IKFBINaBKBRT. 

S 48. Wbat is infringement Since the Patent Act 
gives to the patentee, his heirs and assigns, during the 
life of the patent, the exclusive right to make, use and 
vend the invaition or discovery throughout the United 
States and the territories thereof (1), any unauthorized 
making, using or vending of the patented invention in 
the United States or its territories, daring snoh tlm^ is 
an infringement of the patmt (2). 

Wherever it is clear that the device or process nsed by 
the defendant in an infringement suit is the identical de- 
vice or process described and claimed in the patent, the 
question of infringement is of course free from doubt, 
but in several other cases, which will be discossed below, 
it has been determined that Uie defendant has used the 
patented invention, and infringement has been found, al- 
though his device or process was not identically the same 
as that described and claimed in the patent 

§ ^. Oolorable deviation. It is infringement to nse a 
mere colorable variation of the patented device or process. 
Whether or not an alleged infringing device is merely 
a oolorable variation, or is so substantially different from 

(1) V. B. R. 8., I 4884. 

(S) Goodrear Sboe Hacta. Co. t. JackMn, 112 Fed. Irt. 
153 
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the patentee's device as to be ontside the scope of his 
claimB, is a gneetion of fact to be determined in each 
case. 

If the mode of operation of an alleged infringing device 
or procees is essentially different &om that claimed in the 
patent, there is no infringement (3) ; bat if the mode of 
operation is the same, there may or there may not be in- 
fringement, according to the determination of several 
other facts. 

In the case of ihe Cawood patent (4), the complainant's 
machine for mending railroad rails consisted of an anvil 
having one of its end faces so shaped as to provide one of 
the jaws of a vice, between which and a movable jaw, the 
rail ooold be rigidly clasped and solidly supported. One 
of the alleged infringing machines (5) was provided with 
a pair of jaws similar to the Cawood jaws, but did not 
support the rail upon the anvil; and anothra* (6) sup- 
ported the rail upon the anvil but did not clasp it between 
vice- jaws, it being provided with two jaws whidi rested 
in a V-shaped notch in the anvil and were forced together 
by reason of th^ weight. Both of these machines were 
held to differ from the patented machine in their mode of 
operation, and to escape infringement on that ground. la 
this case the court used the following language: **To the 
inquiry, what constitutes an infringement, . . . it is 
indispensable to keep in mind what the invention pat- 

(5) Walk«ron Patenta, 13(1. 

(4) TurrlU v. Railroad Co., 1 Wall. 4S1; Cawood Patent, S4 
V. B. iK. 

(6) Id. at p. 70S. 
(6) U. at p. TW. 
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ented ie. It is not . . . any mode by which the re- 
sult Bon^t and obtained is secnred bnt a machine that 
attains the deeired end by means of described ag^icies, 
combined in a described manner and operating in a de- 
scribed way." And the alleged infringing machines in 
question were held not to operate in the way described in 
the patent. 

§ 50. Sobstltation of eqniTalents. It is infringMnent 
to substitute for the elements of a machine, or of a pro- 
cees, their mechanical equivalents. An equivalent bas 
been defined as something which performs the same fane- 
tion in the same manner, as the thing of which it is alleged 
to be an equivalent (7). It is such as a mechanic of ordi- 
nary skill, in the construction of similar machinny, hav- 
ing the plaintiff's specification and machine before him, 
conld substitute in the place of the mechanism described 
without the exercise of the inventive faculties (8). 

Examples are found in Whitney v. Mowry (9), where 
it was held that placing red-hot car wheels in a pit with 
alternate layers of charcoal, which was ignited thereby, 
for the purpose of annealing, was equivalent to placing 
the wheels in a previously heated furnace ; and in Tilgh- 
man v. Morse, (10), where a patented process for ea- 
graving stone, metal, glass, etc., by a sand blast, the 
sand being impelled against the surface being treated by 
mechanical means, was held infringed by a similar pro- 
cess wherein the sand was impelled by gravity; and in 

(7) Walker on FkteBta, Sec. 864. See |13, above. 

(8) Burden ▼. CornlnK Fed. Cm. No. 214S. 
(B) VdA. Cu. No. 1TG9S. 

(10) red. Cas. No. 14044. 
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Oibaon v. Harris (11), where it was held that in a plan- 
ijig madiine, two smooth plates of iron, operated on by 
a screw and spring, to keep l^e board on its bed, were 
the eqmvalentB of the patentee's pressure rollers; and in 
Atlantic Giant Powder Co. v. Goodyear, (12), it 
was held that an explosive compoond consisting* of a 
oombination of nitro-glycerine with infusorial earth was 
infringed by one in which the nitro-glyeerine was mixed 
with a mealed powder composed of nitrate of soda, char- 
coal and snlphnr, it appearing that the powder, aa an in* 
gredient, was substantially the same as the infnsorial 
earth in function and effect, although possessed of addi- 
tional advantageous quaiities as well. 

The last ease above also affirmed the role that when a 
substitute is used for one ingredient in a patented com- 
bination, which has every property, and performs every 
function of the original in the combination, it does not 
cease to be an equivalent because, in addition, it does 
something more, and does it better. 

§61. Same (continued). The true criterion of me- 
chanical equivalence is identity of purpose, and not of 
form or name; and this is a question of fact to be judged 
of on inspection; or on the testimony of experts. It is 
an inference to be drawn from all the circumstances by 
attending to the consideration whether the contrivance 
used by one party is used for the same purpose, performs 
the same duties, or is applicable to the same object as 
the contrivance of the other party (13). 

(11) Fed. Cas. No. G396. 

(12) Fed. Cu. No. 6SS. 

(13) In re Bonglitoii, Fed. Cm. No. KM. 
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In invoking the doctrine of eqmvalents, a patentee who 
has made a primary invention is entitled to a more liberal 
application of the test of equivalency, than one who has 
made a secondary invoition. A primary invention is 
one which performs a function never performed by any 
earlier invention; while a secondary invention is one 
which performs a function previously performed by some 
other invention, but which performs that function in a 
substantially different way from any that preceded 
it (14). Inventions of the latter kind are merely im- 
provanenta over the devices or processes which pre- 
ceded them. 

In two oases laying down the role of the preceding 
paragraph, it was said: "If the patentee be the ori^nal 
inventor of the device or machine called the divider, he 
will have a right to treat as infringers all who make 
dividers operating on the same principle, and performing 
the same function by analogous means or equivalent 
combinations, even tiiough the infringing machine may 
be an improvement of the ori^nal, and patentable as 
such. But if the invention claimed be itself but an im- 
provemeot on a known machine by a mere change of form 
or combination of parts, the patentee cannot treat another 
as an infringer who has improved the original machine 
by use of a different form or combination performing the 
same functions. The inventor of the first improvement 
cannot invoke the doctrine of equivalents to suppress 
all other improvements which are not mere colorable 
invanons of the first" (15). And; "In such cases, if 

(14) Walker on Patents, 6ec. 359. 

(15) UcCormliA t. Talcott, SO How. 406. 
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one invoitOT precedes all the rest, and strikes out some- 
thing whidi inclndes and underlies all that they produce, 
he acquires a monopoly, and subjects them to tribute. 
But if the advance toward the thing desired is gradual, 
and proceeds step by step, so that no one can claim the 
complete whole, then each is «ititled only to the specific 
form of device which he produces, and every other in- 
ventor is entitled to his own specific form, so long as it 
differs from those of his competitors, and does not include 
theirs" (16). 

§ I^. Change of form. A machine which contains all 
the essential elements, or their equivalents, of the patent- 
ed machine, infringes the patent, notwithstanding mere 
differences of form (17). This rule ordinarily applies to 
differences in appearance, name, shape, proportions, di- 
mensions and to mere structural differences gener- 
ally (18). 

§ 63. AdditioDB to and improvements upon patmted 
inventioiu. Adding to, or improving upon a patented 
invention does not negative infringement, even though 
the additicms or improvements may amount to indepen- 
dmt inventions, and may have been patented to the in- 
fringer as such. A contrary role would in many cases 
deny protection to the pioneers in the varions fields of 
invfflition, as their early inventions are almost always im- 
proved upon by others, who subsequently obtain patents 
for their respective improvements. 

But one who has himself improved an oM device, and 

(Ifl) Rr. Co. V. S«TlM. BT n. S. B66. 

(17) 4 Words « PhraiM, 8E90. 

(IS) 22 Am. a Bns. BacT- Of I«w (2nd ed.), 163. 
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has obtained a patmt for his particular improvesnoit, 
cannot prev^it others from also improving snoh old de- 
vice, provided their improvraaenta are substantially dif- 
ferent from hifi, within the meaning of the patent law 
(19). A contrary role would work injustice in many 
cases by enabling a patentee, who does not have the merit 
of being a pioneer inventor in his field, but who has 
merely followed the suggestion of another, to suppress 
farther invention in the same field 1^ others who are 
not using his ideas at all. 

And in general it may be said that infringement is not 
avoided by a mere change of form or renewal of parts, 
or redaction of dimensions, or the snbstitation of mechan- 
ical eqnivalents, or the stndions avoidance of the literal 
definition of specifications and claims, or the snpo^d- 
ing of some improvements. K the device contains ma- 
terial features of the patoit in suit it will constitute an 
infringement, though those features have been supple- 
mented and modified to sudi an extent that the defendant 
may be entitled to a patent for the improvement ( 20) . 

1 54. IiifHusranent of combination. One who uses all 
of the elements of a patented combination of elements, 
infringes such combination, whether he uses other ele- 
ments in addition, or not; but one who omits one or 
more of such eiranents does not infringe the combination. 
It is therefore important, in drawing claims to a com- 
bination (which is an ordinary way of claiming madiines 
and manufactures, as these things are usually merely 

(19) 22 Am. k Eng. Btncy. of Law <2nd ed.), 45S. 
(2ft> Crown Cork A S«al Co. t. Alumlimm Stopper Co., 108 Fedj- 
94S; OHelUr t. Hone, IB H9«. 62. 
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combinations of elements) to include in the broadest 
claims only such elements aa are essential to the opera- 
tion of the device, as otherwise any one might sabse- 
qnently escape infringement by omitting an nnesaential 
elemrait of the patented combination. On the other hand, 
all essential elements must be included, or the claim will 
be held void on the gronnd that the combination is in- 
operative. It therefore often requires a nice discaimin- 
ation to determine what to include, and what not to in- 
clude in such claims. 

§ 65. Infringement of compositions of matter and de- 
sign patents. The rule of the preceding sub-section applies 
also to patents for compositions of matter, and cue who 
uses all of the ingredients of the composition as claimed, 
infringes, whether he uses other ingredients in addition 
or not; bnt one who omits one or more of such ingredi- 
ents does not infringe. 

The same principles which govern in determining the 
question of infringement of patents for the kinds of In- 
ventions above considered, govern in general in determin- 
ing the question of infringement of a design patent. The 
t^t is one of identity of appearance, but identity in this 
sense means only substantial identity, as in the case of 
the other kinds of patents, and a mere difference of lines 
in the two designs, a greater or smaller nmnber of lines, 
or slight variations of configuration, will not destroy the 
substantial identity (21). 

To constitute infringement of a patent for a design, it 
is not essential that the appearance should be the same to 

(21) Oorham Mtg. Co. t. White, 14 Wall. 611. 
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the eye of an expert, bnt the tme test is the eye of an 
ordinal^ observer. If in the eye of an ordinary observer, 
^ving BXKsb. attention as a parchaser nsnally gives, two 
designs are snbstantially the same, if the reeemUance is 
such as to deceive snch an observer, inducing him to pur- 
chase one, supposing it to be the other, the patented de- 
sign is infringed by the other (22). 

§ 66. G(mtTi1nit(H7 infringemrat One who, without 
himself making, nsing, or selling a patented invention, 
does acts which aid or encourage another in infringing 
the patent, may be guilty of contribntory infringement. 
Thas, where the defendant made a machine which did 
not infringe the plaintiff's patent, bnt was so made that 
it might easily be adjasted by a third person so as to in- 
fringe, and the intention was that it shoold be so adjnsted, 
and it was so adjusted, the defendant was held to be 
guilty of contributory infringement (23) ; and likewise, 
where the constituents of a patented hair dye were sold 
by the defotdant in separate bottles, accompanied by a 
circular containing directions for the application of the 
contents of the bottles, similar to the specification of the 
patent (24). 

Recently the doctrine of this section has been passed 
upon by the courts a number of times in cases wherein 
patented machines and devices have been sold or leased 
with conditions governing their subsequent sale or use, 
and such conditions have been broken, the question b^ng 

(22) Ibid. 

(23) Knight T. Oavlt, Fed. Csa. No. 7884. 

(24) Imperial Ghem. Mfg. Ck>. t. Stein, 6» Fad. 616. 
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whether or not a third person who aids in saoh breaking 
of a condition ia guilty of contribntory infringonent. 

In Heaton Peninsular Batton Fastener Co. t. Enr^a 
Specially Co., (25), the complainant was the owner of a 
patent covering a madiine for affixing buttons to shoes 
by means of staples. The staples were necessarily of ex- 
actly the same size as the chute of the machine throagb 
which they were fed. The complainant sold no rights 
to mannfactmre the machines, bnt mannfaotnred the ma- 
chines and fumiBhed them to the trade, each ma- 
chine having affixed thereon the following label: 

"Condition of Sale. 
"This machine is sold and purchased to nse only with 
fasteners made by the Peninsular Novelty Company, to 
whom the title to said machine immediately reverts upon 
violation of this contract of sale." 

The machines were sold to shoe dealers at actual cost 
of the madiine, and the patentee derived its profit on its 
monopoly from the sale of staples to purchasers of the 
machines. The defendants made and sold staples adapted 
only for use with the machines of complainant. The bill 
of complaint alleged that the defendants were guilty of 
contributory infringement l^ selling staples to porchasers 
of the complainant's machines, as they thereby induced 
such purchasers to infringe complainant's patent. It 

(26) 77 Ftttt. sag. See also Tubular Rivet and Stud Co. t. CTBHen, 
93 Fed. iOO; Victor Talk. Hadu Co. t. The Fair. 123 Fed. 424; Crown 
Com and Seal Co. r. Brooklyn Bot. Stop. Co., Fed. Rep. Advance 
Sheet, Oct 11, 19W. 



i.y Google 



PATENT LAW 163 

was hdd that the defendants were infringers of the pat- 
ent, althongh they had neither made, sold, nor used ma- 
chines infringing the patent, bnt had merely supplied 
to pnrdiasers of saoh machines staples to be nsed in con- 
nection with them, in violation of the inscription upon 
the metal label affixed to the machine. "Within his 
domain the patentee is czar" (26). 

§ 57. Vaxking "patoited." It is the duty of a pat- 
entee to mark all patented articles made or sold hy him 
with the word "patented," together with the day and 
year the patent was granted. In any suit for infringe- 
ment, by a party failing so to mark, no damages can be 
recovered hy the plaintiff, except on proof that the de- 
fendant was duly notified of the infiing^nent, and con- 
tinned, after snch notice, to make, use or vend the article 
80 patented. Marking an unpatented article with the 
word "patait", or any word implying that the same is 
patented, for the purpose of deceiving the public, is an 
offense punishable by a fine of not less than one hundred 
dollars, with costs (27). 

§ 68. Jurifldiction of Federal ooorta. 'Rie circuit 
courts of the United States have orig^al jurisdiction 
in law and in eqnity of all suits arising under the patent 
or copyright laws of the United States. Appeal lies 
from such courts te the various circuit courts of appeals, 
and since the Judicature Act of February 19, 1897, the 
decisions of these latter courts are final in all patent 

(26) Sm an InUrwtiiis PKpn by Hr. Oeorga L. WllUuon of tb* 
CUcagD Bu, on tiio doctrlnea at this Bubsectlon, entlUed "Th« Csftr's Do- 
nukln," raad before the P«Unt Law AMOclfttlon of Chioso, H&jr 21, 190S. 

(S7) U. B. R. a. Bee. 4»00-l. 
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eases; except that they may certify qnestionB or propo- 
sitions of law to the SnpTeme Court, or the Supr^ne 
Court may require, by certiorari or otherwise, any such 
case to be certified to it for review and determination. 
The jnrisdiction of the United States courts in patrait 
oases is ezdnsive of the courts of the several states (28). 

§ 69. Damages in actions at law for infringement. In 
any action at law for infringement of a patent, the court 
may award damages in any sum above the amount found 
by the verdict as the actual damages sustained, accord- 
ing to the circumstances of the case, not exceeding three 
times the amount of such verdict (29). 

§60. Actions in equity. The circuit courts of the 
United Statee have jurisdiction in equity to enjoin the 
violation of any right secured by patent, and also to 
award treble damages in the same manner as in actions 
at law, above noted (30). 

§ 61. Defences to acUons for infringement In any 
action for infringranent, the defendant may show non- 
infringement, upon the principles hereinbefore con- 
sidered ; or that the patent is invalid either for want of 
patentable subject matter, or for fraud in obtaining it, or 
for want of novelty or utility, or for anticipation, or prob- 
ably on any other ground; or he may defend on the 
ground of express or implied license ; or probably on any 
equitable ground. 

(28) V. 8. R. a, Sees. <S» and 711. 
{») U. a R. a. See. itl9. 

<M> u. a B. a, bm. 4»l 
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OOFTSiaHT AMD TRAOE-UABES. 

CHAPTEE L 

OOFTBI0HT. 
§ 1. Ei^ at oommon law. At common law, the 
author, or owner of an original material prodnct of intel- 
lectoal lahor had the exclnsive privilege of first publish- 
ing the same ; or the right to prevent it from being pub- 
lished by another, unlera he ehonld have first pnl^ished it 
165 
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faimself (1). He had & right to determine whether or not 
it should he published at all, and if published, when, 
where, by whom, and in what form. But this ezdosive 
right was confined to the first publication. When once 
published, his work was dedicated to the public, and the 
author had no exclusive right to multiply copies of it, or 
to control the enbsequmt issnes of copies by others. This 
common law ri^t is known as "common law copyright," 
or "copyright before publication." It is the right which 
an author has in his manuscript, and is a property right. 
In Palmer t. De Witt (1), it was said, after citing a num- 
ber of cases: "An author or proprietor of an nnpub- 
lished literary work has then a property in such work, 
recognized and protected both here and in England, and 
the use and enjoyment of it is secured to him as of rig^t 
This property in a manuscript is not difftingnishable from 
any other personal property. It is governed by the same 
roles of transfer and succession, and is protected by the 
same process, and has the heneM of all the remedies ac- 
corded to other property so far as applicable. It is per- 
sonal, as other movable property, personal in cont^npla- 
tion, following the person of the owner, and is governed 
by the law of his domicile." 

Of the justification for the right, it was said in the great 
case of Millar v. Taylor (2): "It is certain that every 
man has a ri{|^t to keep his own sentiments if he pleases ; 
he certainly has a right to judge whether he will make 
them public, or commit them only to the sight of his 



(1) Palmer t. De Witt, 47 N. T. m. 
it) 4 Burr. UOS, 2STS. 
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&iendfi. In that state, the mannscTipt is, in every sense, 
Mb peculiar property, and no man can take it from him, 
or make any use of it which he has not authorized, with- 
ont being guilty of a violation of his property; and as 
every author or proprietor of a mannacript has a right to 
determine whether he will publish it or not, he has a right 
to the first pnblication, and whoever deprives him of that 
ri^t is guilty of a manifest wrong, and the conrts have 
a right to stop it." 

§ 2. Subjects indnded under otmuoon law riiflit. It 
has been held that at common law the author of an un- 
published drama was entitled to an injunction to pre- 
vent the representation of such drama by others ; that a 
writer of private letters could enjoin their publication by 
the recipient, on the ground that he retained such an in- 
terest in them as to raititle him to such protection ; that 
a lecturer could prevent his lectures from being published ; 
and that a newspaper could prevent the news collected 
by it from being published by others (3). 

In general, the right which was protected at common 
law may be said to include "every new and innocent 
product of mental labor whidi has been embodied in wri- 
ting, or some other material form, being the exclusive 
property of its author, the law securing it to him as such, 
and restraining every other person from infringing his 
right. Whether the ideas thus unpublished take the 
shape of written manuscripts of literary, dramatic, or 
musical compositions, or whether they are the designs for 
works of ornament or utility, planned 1^ the mind of an 

(8) 8«e 1 Ames, OsaM Bq. Jar., «68, ute 1. 
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artist, the7 are equally inviolable while they remain nn- 
pnblisbed, and the author possesses an absolnte right to 
publish them or not as he sees fit, and (if he does not 
desire to publish them) to hinder their publication, either 
in whole or in part, hy any one else" (4). 

§ 3. Eifht mider itatutes. The right of an author or 
proprietor of a literary work to multiply copies of it 
to the exclusion of others (or to publish it exclusively), 
is the creature of statute. It is the right secured by the 
copyright laws of the different countries. It is the right 
which an author or proprietor has, upon complying with 
the statutory requirements, to prevent others from pub- 
lishing his woi^, even after he has pnblished them him- 
self; and it is known, in contradistinction to the right 
above noted, as "statutory copyright," or "copyjright 
after publication." 

§4. Oonstitational provision. The statntoiy copy- 
right ^w of the United States is based on the acts of 
Congress passed in pursuance of the constitutional pro- 
vision giving to Congress power "to promote the progress 
of science and useful arts, by securing for limited times 
to authors and inventors the exclusive right to their 
]%8pective writings and disoOTeries" (5). In pursuance 
of such power, the first Congress passed an act for pro- 
tecting the authors and proprietors of maps, charts, and 
books ; and succeeding Congresses have extended the pro- 
tection by many other acts passed since. 

S 6. Oopyrigfat law of the United States. The United 

(4) Shorn, Law of Lit. 48. 
(G) Const Art 1, Sac. 8. 
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States statnte, relating to copyright, at present in force, 
is the act of March 4, 1909 whidi has jnst gone into effect 
(6). It provides, in general, for the publication of the 
work with a notice of copyrigjit, and the deposit promptly 
thereafter of two copies of the work in the Copyright 
Office with a registration fee of $1.00. This act secures 
for the work the full copyright protection for a period of 
twenty-eight years, with a privilege of renewal for the 
same period. The United States conrts are given juris- 
diction to enforce the rights arising under the copyright 
acts. 

§ 6, So^ of Act. Section 4 of the Copyright Act, 
following the words of the Constitution, provides that 
the works for which copyright may be secured shall in- 
clude all the writings of an author. In other words, the 
Act is intended to cover everything which Congress can 
protect under the power given it by the Constitution, and, 
in this respect, the Act is the broadest of any copyright 
act 50 far enacted by Congress. 

§7. What are "writings of authors." From some of 
the provisions of previous copyright acts, which care- 
fully enumerated all the works which could be included 
within their protection, and from the decisions construing 
the latter, it is apparent that the following works may 
be copyrighted as the writings of authors : 

1. Books, including composite and cyclopsedic works, 
directories, gazeteers, and other compilations. By the 
term "book" in the copyright law is understood a liter- 

(6) The text ol tbis Act it printed by the CaDrrlght Office of the 
Library ol Congreas for gratoitoua dlitribntlon. 
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arjf composition. All copyright l^alation ia based on 
the ConstitaticHial provision granting to Congress the 
power to legislate for the protection of the writings of 
authors. For this reason, the mere fact that an article is 
printed, snch aa a mere list of words, or a sheet of dis- 
jointed phrases or sentences, or a blank form^ or a blank 
book, does not entitle it to protection. Nor does the fact 
that an article is made np to resemUe a book in form 
justify its repstration for copyright protection. It must 
be a book in literary substance. A book prepared for use 
in itself, such as a book of blank forms, cerUficates, re- 
ceipts, score sheets, or other similar productions, la not a 
proper subject for copyright protection and is not regis- 
trable. 

2. Periodicals. This term includes all magazines, 
newspapers, or serial pnblicatioas partaking of the nature 
of periodicals. 

3. Lectures, sermons and addresses prepared for oral 
delivery. 

4. Dramatic and dramaiico-viiusical compositions. 
These terms must be understood to mean literary and mu- 
sical ctmipositicms in dramatic form, and cannot be mider- 
stood to mean mere stage business, specialty acta, stage 
names, stage curtains, scenarios, etc. 

5. Musical compositions. 

6. Maps. 

7. Works of art, models and designs for, and repro- 
ductions of works of art. 

8. Drawings or pUutie work* of a sdtntifio or ttehni- 
eal diairacter. 
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9. Photoffrapht. 

10. Prints and pictorial tihatrationg. 

11. Compilaiions or abridgments, adaptaiiona, af- 
rangements, dramatizations, translations, or other rer- 
sioos of works in the public domain, or of coyprighted 
works when produced with the consent of the proprietor 
of the copyright in sach works, or works published with 
new matter. 

12. Anything elee which can be reasonably construed 
as the writing of an author. 

§8. Extmt of protecti(Hi givoL The proprietor of any 
such copyrighted work is given, under section 1 of the 
Act, the ezclusiTe right, during the term of the copyright: 

(a) To print, reprint, publish, copy, and vend the 
oopyrighted work ; 

(b) To translate it into other languages or dialects, 
or make any other version of it, if it be a literary workj 
to dramatize it if it be a non-dramatic work; to convert it 
into a novel or other non-dramatic work if it be a drama; 
to arrange or adapt it if it be a musical work; to com- 
plete, execute, and finish it if it be a model or design for 
a work of art; 

(c) To deliver or authorize the delivery of the copy- 
righted work in public for profit if it be a lecture, ser- 
mon, address, or similar production; 

(d) To perform or represent the copyrighted work 
publidy if it be a drama or, if it be a dramatic work and 
not reproduced in copies for sale, to vend any manuscript 
or any record whatever thereof; to make or to procure the 
making of any transcription or record thereof b^ or front 
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whicli, in whole or in part, it may in any maimer or by 
any method be exhibited, performed, represented, pro- 
duced, or reproduced; and to exhibit, perform, represent, 
produce, or reproduce it in any manner or by any method 
whatever; 

(e) To perform the copyrighted work publicly for 
profit if it be a musical composition and for the purpose of 
public performance for profit; and for the purpose set 
forth in subsection (a) above, to make any arrangement 
or setting of it or of the melody of it in any system of 
notation or any form of record in which the thought of an 
author may be recorded and from which it may be read or 
reproduced; with the exception however, that copyright 
protection may be secured for only such parts of iostru- 
ments serving to reproduce the musical work mechani- 
cally (i, e. phonographic rolls and discs, perforated rolls, 
metal discs, etc.) as produce compositions published and 
oopyri^ted after the Act went into effect (July 1, 1909) ; 
and not for such as produce the works of a for^gn author 
or composer unless the foreign state or nation of which 
he is a citizen or subject affords similar ri^ts to citizens 
of the United States. 

§ 9. Same: Illiutrations. An article forming part of 
iin encyclopsedia may be oopyrighted by itself; and a 
fair abridgment of any book is considered a new work, 
as it requires labor and the exercise of judgment (7) ; also 
a composition, the materials of which were procured by 
another. There may be a valid copyright in the plan of 
a book as connected with the arrangement and oombina- 

(7) Storr T. Holcombe. 4 UcLmui S06. 
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tion of the material and the mode of displaying and illns- 
tratiug the subject, although all the materials employed 
and the sobject of the work may be common to all other 
writers (8). Compilations of ralroad time-tables, or 
from volmninoas public docmnents may be copyrighted. 
New editions of maps may be copyrighted. Labels on 
vials to designate medicines, etc., are not books within the 
Act Legal blanks drawn in pursuance of the statutes so 
as to make a complete form, possess su£Bclent originality 
to be the subject of a copyright. No copyright can be 
secured for the publication of statutes alone, but there 
may be sufficient skill and judgment displayed in their 
combination and analysis to entitle the author to a 
copyright (9). No copyright can be secured in written 
opinions delivered by the courts, these being public docu- 
ments; but a reporter is entitled to a copyright in the 
syllabi, and the statements and arguments of counsel pre- 
pared by him, but not in the statement of facts which 
form the basis of the decision reported (10). 

Dramatic compositions may be copyrighted, but it has 
been held that a stage danoe telling no stoiy, portraying 
no character, and depicting no emotion, is not a "dra- 
matic composition" within the meaning of the act; and 
tiiat a mere exhibition, spectacle or scene, sucii as "The 
Black Crook," is not a dramatic composition, entitled to 
protection (11) within the meaning of the copyright laws. 
But a combination of dramatic events portraying a per- 

<8) Greene T. Btahop, Fed. Cis. No. 6768. 
(It) Darldaon t. Wheelock, 27 Fed. R. 61. 
<10) UtUe T. Gould, Fed. Gtu. S3M. 
(11) HBTtlnette t. Hasulre, Fed. Cm. 917S. 
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son tied to a railroad trade and reecned at the last momenl 
before an approaching train, wai held entitled to pro- 
tection, although its snooess was largely dependent <m 
what was seen irrespective of the dialc^ne (12), 

A musical composition as an idea or intellectnal concep- 
tion is not snbject to copyright, bnt only in its material 
embodiment in the form of a writing or print. 

Engravings, cats, prints, and photographs are entitled 
to protection, and include pctorial illustrations drawn 
from real life ; colored photographs or pictures of natural 
Boeneoiy; and films for moving picture machines (13). 
Likewise, paintings, drawings, chromos, and chromo litho- 
graphs, even though used for gratuitous distribution as 
an advertisement for the purpose of attracting business. 

§ 10. fiight of alien to secnre oopyrlght. Copyright 
may be secured under the Act by an alien author or pro- 
prietor only if he is domiciled within the United States at 
the time of the first publication of his work; or if he is a 
citizen or snbject of a foreign state or nation which grants 
similar privileges to citizens of the United States. 

g 11 Steps necessary to secnre copyright registraUon: 
Where copies of woA are to be reproduced. In order to 
secure copyright protection for a work which is to be 
published, it is necessary, first: to publish it with a notice 
of copyright in the form prescribed by the act; and 
second : promptly after publication to send to the Copy- 
right Office two copies of the best edition of the work, 
with an application for registration and a remittance of 

(12) Daly V. Webster. 66 Ted. R. 483. 
(IS) EdUoQ T. Lnbln, ISE Fed. R. 2*0, 
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$1.00 (except in the case of photographs, for which, if 
a certificate of r^atration Ib not deBired, the fee is only 
50 cents), (14). 

In the case of books or periodicals the two copies so 
deposited most hare been printed from type set within the 
limits of the United States, or from plates made wittiin, 
or by a process wholly performed witbln the United 
States, and the entire operation of printing, landing, and 
preparing illoatrations most have been performed witiiin 
the United States. And in the case of books, the copies 
deposited must be accompanied by an affidavit to sndi 
effect. Forms for the application and affidavit are sup- 
plied by the Copyright OfBce on request (15). 

S 13. Same: Where o^ies 4rf wmk are not to be re- 
lovdooed. When the protection is desired for a work of 
which copies are not to be reproduced for sale, it is se- 
cured by filing in the Copyright Office an application for 
re^tration, with the statutory fee of $1.00, and sending 
therewith: 

(a) In the case of lectures or other oral addresses or 
of dramatic or musical compositions, one complete manu- 
script or tj/pewritten copy of the work; 

(b) In the case of photographs not intended for gen- 
eral drcnlation, one photographic print; 

(c) In the case of works of art (paintings, drawings, 
sonlptnre) ; or of drawings or plastic works of a scientifio 
or technical character, one photograph or other identify- 
ing reproduction of the work. 

(14) CovTrttfit Act. Sees. 0, 10, U. 
(U) Id Bmi. 12, 16, IC 
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In any snch cajse, however, if the work is later repro- 
duced in oopieB for Bale, there mast be deposited two 
copies of the best edition of the work as specified in 
§ 11, above (16). 

§ 13. B^cistoatiion fee and cartifloate. In the case of 
several volnmes of the same book deposited at the same 
time, only one registration, with one fee, is required. 

The registration fee of $1.00 entitles the registrant 
to a certificate under the seal of the Copyright Office of 
the fact of registration, and such certificate the act de- 
clares shall be admitted in any court as prima facie evi- 
dence of the facts therein stated (17)^ 

§ 14. Fenal^ f<Mr failnie to deposit oopieB ot wotk. 
Failure on the part of any proprietor of a copynj^it to 
deposit the two copies, above noted, from any part of the 
United States, except an outlying territorial possession, 
within three months (or, from an outlying territorial 
possession, within six montiis) after notice from the Bl- 
ister of Copyrights is punishable by a fine of $100, the 
payment to the Library of Congress of twice the amomit 
of the retail price of the best edition of the work, and the 
forfeiture of the copyright (18). 

If the two copies are delivered to a postmaster with 
a proper request, he will give a receipt for them, and 
will mail them to their destination without cost to the 
copyright claimant (19). 

§ 16. Form of oopyri^ht notice prescribed. The form 

(1<) Id. Sec. II. 

(IT) Id. SecB. 10, 66. 

(18) Id. S«c. 13. 

(19) Id. See. 14. 
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of copyright notice prescribed by the Act is as follows : 

"Copyright (or, Copr.), 19... (year date of pnblica- 
tion) hy (name of copyright proprie- 
tor)." Bnt in the case of copies of works specified in 
paragraphs 6 to 10, both inclnsive, of § 7 above, the notice 
may consist of the mark thus C, accompanied by the ini- 
tials, monogram, mark, or symbol of the copyright pro- 
prietor: Provided his name appears on some accessible 
portion of snch cofnes or of the margin, back, permanent 
base, or pedestal, or of the snbetance on which snch copies 
are monnted (20). 

§ 16. 5oUce of Oopyrig:ht. Upon each copy of the 
published work there most be inscribed a notice of copy- 
right in the form specified in § 15, above. If the work is 
a book or other printed publication this should appear 
upon the title-page or tiie page immediately following; 
if a periodical, either npon the title-page or npon the 
first page of text of each separate number or mider the 
titie heading; or if a musical work, either npon the title- 
page or the first page of mnsic. Bnt, one notice of copy- 
light in eadk volume or in each number of a newspaper or 
periodical published is sufficient (21). 

S17. Tenn, rmewal, and assignmeiit. The term of 
a copyright is twenty-eight years, and it may be once 
renewed for a further term of twenty-eig^t years (22). 

A copyright may be assigned, granted, or mortgaged 
by an instrument in writing signed by the proprietor 

(20) Id. S«c 18. 

(21) Id. Seca. 9. 18, U. 
(tt) Id. SMfl. 2S, M. 
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of the copTii^t, or 111117 ^ bequeathed by wilL An as- 
signment is void as against any snbseqaent purchaser or 
mortgagee for a valnable consideration, without notice, 
unless recorded in the office of the Liln-arian of Congress 
within three months after its execution (23). 

§ 18. Fees. The fees of the Copyright Office are as 
follows: 1. For the registration of any work subject 
to copyright, one dollar, which sum includes a certificate 
under seal (except that for photograf^ the fee is only 
fifty cents if a certificate is not demanded). 2. For 
every additional certificate of registration, fifty cents. 
3. For recording and certifyiDif any instrumait of writ- 
ing for the assignment of copyright, or for any copy of 
such assignment, duly certified, if not over three hun- 
dred words in length, one dollar; if more than three hun- 
dred and less than one thousand words in length, two 
dollars ; if more than one thousand words in length, one 
dollar additional for eadi one thousand words or fraction 
thereof over three hundred words (24). 

§ 19. Effect of registnttion. The Copyright Office 
does not issue or grant copyrights in the sense in which 
the Patent Office grants patents. A patent is issued after 
a full examination by the Patent Office on the merits of 
the applicant's case, as set out in his application, and is 
an opinion by the Patent Office as to the patentability 
of his invention. The Copyright Office, on the other 
hand, merely records claims to copyright protection. It 

(28) Or six montlu in the caie ot execution without the limits 
of the United State*. Sees. 43, 4S, 44. 
(24) OapTT^t Act See 61. 
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does DOt adjadicate the claitUB or pass upon them, or fur- 
nish any gnaranty of literary or artistic property. It has 
no authority to question any claim as to authorship, or 
to consider conflicting claims, or to take any steps in re- 
lation to infringement. The acts of registration, deposit 
of the required copies, and inscribing with notice, as 
above set out, are prerequisite to the claim of arty right at 
all after publication ; but, upon the performance of such 
acts, the registrant's daim of copyright most depend, in 
case of any contest of his rights afterwards, upon his 
actual ownership of the work; and the legal effect of the 
registration will also depend upon whether or not the 
work is such as is entitled to copyright protection, even 
though it has been accepted by the Copyright Office. The 
effect of the registration is, in this respect, somewhat sinu- 
lar to the effect of recording a deed to land. It is public 
notice of the registrant's claim, but not an adjudication as 
to the merits of sndli claim. 

§ 20. Importation prohibited. During the etxistence 
of the copyright, the importation into the United States, 
with a few unimportant exceptions, of any piratical copies 
of the work, or of any copies of a book which have not 
been produced within the TTnited States, as noted in sec- 
tion 11, above; and of any plates not mad efrom type set 
within the limits of the TTnited States, or any copies pro- 
dnoed by lithographic or photo-engraving process not per- 
formed within the limits of the United States, is pro- 
hibited. These prohibitions apply to the owner of the 
copyright as well as to others, and the treasury depart- 
ment is authorized to seize works imported in violaUon 
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of the prohibitioii, whether imported with his consent or 
not (25). 

§ 21. Infringement. In §§ 6-8 above, there have been 
enumerated the various exduBive rights which are se- 
cured to a proprietor by the copyrighting of his work 
nnder the Act It is an infringement of his a^yright 
to do any act in violation of one of these rights. 

S 22. Penalties for infringnnent. One who infringes 
is liable, imder the Act: 

(a) To an injunction restraining such infringement; 

(b) To pay to the copyright proprietor such damages 
as he may have suffered, as well as all the iHt)fit8 which 
the infringer may have made from each infringement, or 
in lieu of actual damages and profits such damages as 
to the court shall appear to be just. And in assessing 
such damages the court may, in its discretion, allow the 
amounts stated below (except that in the case of a news- 
paper reproduction of a copyrighted photograph such 
damages shall not exceed the sum of two hundred dollars, 
nor be less than the sum of fifty doUars, and such damages 
shall in no other case exceed the sum of five thousand dol- 
lars nor be less than the sum of two hundred and fifty 
dollars, and not be regarded as a penalty). I^e amounts 
are: 

1. In the case of a painting, statue, or sculpture, 
ten dollars for every infringing copy made, or sold 
by, or found in the posseesion of the infringer or his 
agents or employes; 

2. In the case of any work enomerated in section 

(26) Id. Sees. 80, SI. 
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6 of this article, except a painting, statue, or sculp- 
ture, one dollar for every infringing copy made, or 
Bold by, or found in the possessicm of tbe infringer or his 
agents or employes; 

3. In the case of a lecture, sermon, or addnss, 
fifty dollars for every infrin^g delivery; 

4. In the case of a dramatic or dramatico-mnsictd 
or a dioral or orchestral composition, one hundred 
doUars for the first and fifty dollars for every snbee- 
quent infringing performance; in the case of other 
mnsical compositions, ten doUars for every infring- 
ing performance. 

(c) To deliver up on oat^ to be impounded during 
the pendency of the action, upon snc^ terms and condi- 
tions as the court may prescribe, all artides allied to 
infringe the copyright; and 

(d) To deliver up on oath for destruction all the 
infringing copies or devices, as well as all plates, molds, 
matrices, or other means for making sndi infringing 
copies, as the court may order (26). 

§ 23. Same. KiAingement wilful and for profit Any 
person who wilfully and for profit infringes any copy- 
right secured by the Act, or who knowingly and wilfully 
aids or abets such infringement, is guilty of a misde- 
meanor, and, npon conviction, may be punished by im- 
prisonment for not exceeding one year or by a fine of 
not less than one hundred nor more than one thousand 
dollars, or both, in the discretion of the court (27). 

(26) Id. 8eo. is. 

(27) Id. Sec 18. 
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§ 24. False daim of oopTilglit ot ftBiidiiI«itt removal 
(tf notice. Any one who, with fraudulent intent, inserts 
or impreases any notice of copyright reqnired by the Act, 
or words of the same porport, npon any nncopyrighted 
article; or, with fraudulent intent, removes or alters the 
copyright notice upon any article dnly copyrighted, is 
guilty of a misdemeanor, punishable by a fine of not less 
than one hundred dollars nor more than one thousand 
dollars. Any person who knowingly issnes or sells any 
article bearing a notice of United States copyright which 
has not been copyrighted in this country, or who know- 
iuf^y imports any article bearing such notice or words 
of the same purport, which has not been copyrighted in 
this country, is liable to a fine of one hundred dollars (28). 

§ 26. Jurisdiction d oonrts. The Circuit Courts of the 
United States have original inrisdiction of all suits at law 
or in equity arising under the patent or copyright laws 
of the United States. 

§ 26. Act does not annnl or limit oommon lav right. 

Section 2 of the Act provides that nothing therein shall 
be construed to annul or limit the right of the author or 
proprietor of an unpublished work, at common law or in 
equity, to prevent the copying, duplicating, or use of such 
unpublished work without his consent, and to obtain dam- 
ages th«%fore. It will be observed that this is the right 
described in | § 1 and 2 of this article, and Section 2 of 
the Act declares it shall still exist, indqiendently of the 
Act. It follows, therefore, that the author of an nnpub- 

(SS) Id. B«a s». 
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lished literary vork haa tiie choice of either taking no 
steps whatever to secure his rights, relying npon his rij^t 
at common law to present nnanthorized copying and pab- 
lication ; or of copyrighting his work, as an nnpnblished 
work, nnder the Act. Probably in the great majority of 
cases the latter course is advisable. 
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CHAPTER n. 
TBJU>B-HABXS. 

§27. Deflnititm, origin, and nature. A trade-mark is a 
Bign, mark, symbol, word or words, or device attached to 
goods, and adopted by the manufacturer or seller 
thereof to distingoish his prodaction from other pro- 
ductions of the same article. Its purpose is to indicate, 
not quality, but the origin and ownership of the article to 
whidi it is attached. It may consist of any design, mark, 
lymbol, word or words, or device not previously appro- 
priated by another, and not barred from use as a trade- 
mark by some rule of law (1). Trade-marks are of com- 
mon law origin, and were recognized in a decision (2) aa 
early as 1590, but did not obtain a very firm footing in 
the law until two centuries later. 

§ 26. Unfair competition diBtingniahed tiom inftinge- 
msoA of trade-mark. Until comparatively recent times, 
the courts have oft^i confused certain kinds of cansra of 
action arising out of unfair competition in trade, with 
causes of action arising out of the infringement of trade- 
marks, although there is a distinction between the two. 
A cause of action arising out of a given state of facts 
may, however, often be based on either ground, for a 
ease of infringement of a trade-mark ordinarily consti- 
tutes unfair competition also. 
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The essence of an action for unfair competition, of the 
kind here considered, is that the defendant has wrong- 
fully represented to the public, expressly or by implica- 
tion, that the goods sold by him are the goods of the 
plaintiff; the remedy which the courts afford b^g based 
upon the theory that the plaintiff has acquired in his 
business a reputation and good will which is property, 
and which they will protect from appropriation by an- 
other, and also partly upon the theory of protecting the 
public against fraud (3). If the action arises out of the 
use by the defendant of words or devices which have not 
been exclusively appropriated by the plaintiff as trade- 
marks, the plaintiff mast show that such words have ac- 
quired a peculiar ^gnificance in connection with his busi- 
ness, and he must also show that the defendant has fraud- 
ulently used the same or like words for the purpose of 
unfairly taking advantage of plaintiff's reputation; al- 
though tiie deliberate and obvious simulation of plain- 
tiff's device may create a snfiScient presumption of fraud 
where no other sufficient reason for such simulation is 
shown. 

The gist of an ordinary action for infringement of a 
trade-mark is that the defendant has used, or is using, on 
his goods, a mark which belongs to the plaintiff, and ordi- 
narily it is not necessary for the plaintiff to show that he 
has built up a reputation under such mark, or that there 
was any knowledge or wrongful intent on the part of the 
defendant. But he must establish his trade-mark. 

§ 29. Trade names. Trade-marks are also occasicmallj 

(S) 28 Am. ft Bug. B^iCT- ls.w, Snd ed. S4fi. 
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oonfnaed intti tnde nameB, but more looperly th« latter 
■re namai used to dengnate the particular bosneas of 
certain mdividnalB; or the place where a particiilar bnai- 
neu u carried on; or a class of goods; hot are not tedhni- 
eal trade-maiks Mther because tb^ are not ai^Iied or 
aiBxed to the goods, or because they have not bem or can- 
not be approfHTiated as trade-markB. 

S 80. Seope of tUa article. Actions aridng out of un- 
fair trade competiiion, with no element of trade-maift 
infringement, are discussed in the article on Torts in 
Volume m, % 343, of this woi^ This article is confined 
to the subject of trade-marks alone, and more especiaUy 
to the latter in ao far as the;^ are the object of Federal 
legislation and of Federal procedure. 

fi 31. How ezchiidm riffiA to tradfr-mu^ li aoqnired. 
The exclusive right to a particular word, device or sign 
as a trade-mark, hy a manufacturer, merchant, or trader, 
ii acquired either hy priority of appropriation, or by 
transfer or succession to one such party from another irtio 
has previously acquired it. The claimant of a trade- 
mark by user must have been the first to use or employ 
it on goods, manufactured or dealt in by him. A single 
instance of use, with accompanying drcomstanoes evi- 
dencing an intent to continue that user is sofScient to 
establish the right, and there is no requirement that the 
nse shall continue for any prescribed or definite length 
of time (4). 

The United States Trade-Mark Act (5), which will be 

<4) Htwklu, Tnda Uukt, Vt. 
(I) U. 8. B. a. BM. 49tT-lH7. 
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ooDBidered farther on in these pages, does not confer oa 
any one the exolnsive right to a trade-mark, hnt merely 
provides for the registration of a trade-mark by one who 
has acquired the exclasive right to it; and that sach r^s- 
tration shall be prima facie evidence of his right. As a 
trade-mark has no necessary relation to invention or dis- 
oovery, as between two rival claimants it is the party who 
first actually nses a mark, and not the one who first 
thought of it or designed it, who is entitled to protection 
in its Qse as a trade-mark; and a mere declaration of in- 
tention to tue a marii: in the fntnre does not create a ri^t 
to its ezclnsive use as a trade-mark (6). 

§32. What marks may be accpdred. Hie mles of th« 
common law as to what marks may or may not constltate 
valid trade-marks are substantially preserved in the 
Trade-Mark Act discnssed hereinafter, section 5 of \diich 
decIaTes what kinds of marks may be registered as trade- 
marks, and what kinds not. 

§ 33. Tednal atatntes relatin^r to trade-mails. The 
first attempt by Congress to legislate npon thb snbject of 
trade-marks is fonnd in the act of July 8, 1870 (7), which 
provided for the registration in the Patent Office of any 
device in the nature of a trade-mark to which any person 
had by nsage established an exclusive right, or lAidi the 
person so r^fist^ing intended to appropriate by that act 
to his exclusive use; and made the wrongful use of a 
trade-mark, so registered, by any other person, without 
the owner's permission, a cause of action in a dvil suit 



(6) HopUuk Trade Marki, 63, and nuut cited. 
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for damages, or in a suit in equity for an injunction. This 
act was amended by the act of Angoat 14, 1876 (8), which 
added a pnmshment by fine and imprisomnent for the 
frandalent use, sale and counterfeiting of trade-marks 
registered in pursnance of snch act. 

§ 34. First act held tinoonstitntioiiaL In the Trade- 
Mark Cases (9), the entire act was held nnconstitntional 
on the ground that Congress conld not, onder its consti- 
tutional power to protect authors and inventors, legis- 
late on the snbject of trade-marks; that the act was not in 
its terms confined to marks used in interstate commerce, 
or commerce with foreign nations, or with the Indian 
tribes, and therefore could not be supported under the 
clause conferring on Congress power to regulate such 
commerce; and that there was nothing else in the Consti- 
tution which could be construed as conferring on Con- 
gress power to pass sudi an act as the one under consid- 
eration. 

§86. Act of 1881.^PreBent aot. A few years later an- 
other act (10) was passed providing for re^stration in 
the Patent OfBce of trade-marks used in conmierce with 
foreign nations, or with the Indian tribes, and giving 
remedies by civil actions in law and equity for infringe- 
ments of such marks. The provisions of this act are su- 
perseded by the more comprehensive provisions of the 

(8) 19 SUt 141. 
<9) 100 u. s. sz. 

<10) Act of Mar. 3, 1881, c. 138 (21 Stat 602) ; amended ij act of 
Aug. 6, 18S2. c. tn (22 Stat 298) ; R. 8. Sms. 4937, 4HT. 
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present act (11), which will be conaidered in snoceediog 
paragraphs of this article. 

The Trade-Mark Act in general provides for the reg^- 
tration in the Patent Office of trade-marks nsed in com- 
merce with foreign nations, or among the several states, 
or with the Indian tribra, and confers npon United States 
oonrts jurisdiction in civil actions at law for damages and 
actions in eqnity for injmictions and damages, against 
an^ person wrongfully n^ng any snch restored mark in 
commerce among the several states, or with a foreign 
nation, or with the Indian tribes. The act, therefore, pur- 
ports to be, and is, a regulation of such commerce, 

§ 36. Who may registo*? Any owner of a trade-mark 
who is domidled within the territory of the United States, 
or has a manufacturing establishment within the terri- 
tory of the United States, or resides in or is located in 
any foreign coxmtry which by treaty, convention, or law 
affords similar privileges to the citizens of the United 
States, may, snbject to the provisions of the act, register 
his mark in the Patent Office. 

§ 37. What marks may be registered? Any mark nsed 
in commerce as above noted, by which the goods of the 
owner of the mark may be distinguished from other goods 
of the same class, may be registered, unless snch trade- 
mark: 

<11) Act of Feb. 20. 1S05. c 693 (33 Stat 724) ; amended by act gf 
Hay 4, 1906, c. 8081 (34 Stat 168) ; and by act of Harcb 2, 1907, c. 2678 
(84 Stat. 1261); R. S. SecB. 4937-4947. A pampblet coDtaiaIng the Act 
of Feb. 20. 190E, and tbe amendatory acta cited, togetber wltb tbe rules 
of tbe Patent OtDce relating to tbe registration of trade marka, la 
printed by tbe Patent Office for gratultona distribution. 
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1. Oonaista of or comprise! immoral or scandalous 
matter. 

2. Consists of or comprises the flag or coat of arms or 
other insignia of the United States, or any simulation 
thereof, or of any state, or romiioipality, or of any for- 
eign nation, or of any design or picture that has heeu, or 
may hereafter be, adopted by any &atemal society as its 
onblem. 

3. Is identical with a registered or known trade-mark 
ovned and in nse by another, and appropriated to mer- 
chandise of the same descriptive properties. 

4. So nearly resembles a registered or known trade- 
mark owned and in use by another, and appropriated to 
merchandise of the same descriptive properties, as to be 
Ukely to cause confusion or mistake in the mind of the 
public, or to deceive purchasers. 

5. Consists merely in the name of an individnaJ, firm, 
corporation, or associatitHi, not written, printed, im- 
pressed, or woven in some particolar or distinctive man- 
ner or in association with a portrait of the IndividuaL 

6. Consists merely in words or devices which are de- 
scriptive of the goods with whidi &ey are used, or of the 
character or quality of such goods. 

7. Is merely a geographical name or term. 

8. Is the portrait of a living individual (except by 
consent ot such individn^, evidenced by an instrument 
in writing). 

Any mark used by the applicant or his predecessors, or 
by those from whom title to the mark is derived, in oom- 
merce with foreign nstiona, or am<mg the several states. 
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or with Indian tribes, which was in actnal and ezdnsive 
nee as a trade-mark of the applicant or his predecessors 
from whidi he derived title for ten years next preceding 
the twentieth day of February, 1905, may be registered. 

In determining what marks are, and what marks are 
not registrable under that part of the act which is set 
forth in substance above, j^obably controversies have 
arisen oft^iest over clauses 4, 6, and 7, above. A refer- 
ence to a few decisions will illastrate the considerations 
applicable in such cases. 

§ 38. "What is saeb. near resemblanoe aa ifl meant by 
the act? The words in tiie following groups have been 
held to be so nearly similar as to preclude registration of 
one of them, under the act, where one of the others had 
been previously registered: 

"Oliveine" and "Olivaut"; "Optal" and "Optine"; 
"liveraid" or "liverine," and "liveroid"; "Camille 
Boyal Combination** and "La Camille"; "Old Jay" and 
"Blue Jay"; "Club Cocktails" and "Chancellor Club"} 
"Kronpol," "Oronpine," or "Cronpelaoe" and "Cron- 
paline." 

But the following marks have been held dissimilar for 
the purpose of registering one after a previous registra- 
tion of the other: "Sozodont" and "Zodenta"; "May- 
field" and "Mayfair"j "Cuticnra" and "Cuticle.** 

8 39. What is descriptlTe? It is well established that 
a mark which is descriptive of the qualities, ingredients, 
or diaracteristics of the article to which it is applied can- 
not constitute a valid trade-mark at common law, and 
cannot be re^^istered in the Pfitent OfBce, for the reason 
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that all persons who are entitled to prodnce and vend 
similar articles are entitled to describe them, and to em- 
ploy any appropriate words for that porpose (12). A 
contrary rule would enable one party to appropriate cer- 
tain descriptive words or phrases, and another party 
others, until a large part of the English language had 
been monopolized, and a later entrant into the field might 
have difficulty in finding words Plough left to describe 
his goods. 

Accordingly the following words have been held de- 
scriptive in the connection with which they were used; 
"Air-cell," for a fire-proofing material; "Apple and 
Honey," for a medicine; "Best," for floor; "Cantripum," 
for clothes; "Kletm-well," for massage sponges; "Never- 
stick," for lubricants; "Vogue," for boots and shoes; 
"Sterling," for ale, on the ground that it denotra genu- 
ineness, purity, and superior quality; and "Standard," 
for machines, whether the machines are, in fact, of su- 
perior design or not; in other words, it makes no dif- 
ference whether the word is correctly descriptive, or 
falsely descriptive. 

But the following words have been held valid trade- 
marks: "Magnetic-Balm" for a medicinal compound; 
and "Electro-Silicon" for a polishing compound. 

1 40. DescTiptive symbols. The following symbols 
have been held descriptive and incapable of appropria- 
tion: The picture of a bag having the open end thereof 
held closed by a tie, as a mark for bags; and the picture 
of a com plaster, as a trade-mark for com plasters, al- 

(12) Bennett t. McK1dI«7, 66 Fed. 606. 
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though not a picture of applicant's particolar plaster. 

§ 41. DeBOdptiTe by long ruo. A mark originally ar- 
bitrary may become descriptive by long use and associa- 
tion by the public, as for example: "Albany Beef" be- 
came descriptive for canned sturgeon (13); and "New 
Manny" for harvesting machines. 

g 42. Word in foreign language. A name in a well- 
known foreign language, descriptive of a certain product, 
cannot be a valid trade-mark on that product in this 
country, as where it was held (14) that "Matzoon," 
meaning (id Armenian) fermented milk, is descriptive 
and cannot be appropriated as a trade-mark; and that 
the party who introduced the beverages into this country 
is not entitled to the exclusive use of the name. 

§ 43. Descriptive word (oi another kind of article. A 
descriptive word may be registered as a trade-mark on an 
article other than that of which it is descriptive, as where 
"Napthol Methane" was held (15) registrable for carbon 
black, on the ground that it is well known that such sub- 
stance does not contain the chemicals indicated by the 
trade-mark. 

§ 44. New artide. When a new article is produced 
and is given an arbitrary name by those producing it for 
the first time, such name, being the only name by which 
that particular kind of an article is known, may there- 
after be descriptive. Accordingly the word "Ledanche" 
was held to have become thns descriptive of a cert^n 
kind of battery, the court saying: "When an article is 

(13) Amea, ex parte. SI 0. Q. 344. 

(14) Dadlnlan t. Tacobrlan, 73 Fed. 1010; 90 Fed. 812; 9S Fed. S73. 
,(1S) CaaUe Brook Carbon Black Co., ex porta, 100 O. Q. 688. 
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made that was theretofore Dnknown, it mnst be dtLiist- 
oied with a name hj which it can be Teoognized and dealt 
in; the name thns given to it becomes public property, 
and aU who deal in the article have the right to designate 
it by the name by which alone it ia recognizable" (16). 

§ 46. Test. And in general, it may be said that the 
test is to consider whether the public will on the whole 
regard the mark as an arbitrary symbol denoting only 
the origin and ownership of the goods, or as an advertise- 
m&ai of some desirable qnality of the goods themselves 
(17); it is not whether the words are ezhanstively de- 
scriptive of the article designated, but whether, in them- 
selves and as they are commonly used by those who un- 
derstand their meaning, they are reasonably indicative 
and descriptive of the thing intended (18). 

§ 46. What marks are geographical? A geographical 
name applied in its ordinary signification to merchandise 
is not a valid trade-mark, as for example, "York," as a 
trade-mark for stoves and ranges; "Ointon^" as a trade- 
mark for wagons; and "Elgin," for watches, as agunat 
mannfactnrers residing in the locality (19). 

The name of a people has been held to be geographical, 
as for example, "Grecian" (^), and "French." 

But a nickname has been upheld, as for example, 
"Hoosier," for machinery, and "Yankee," for soap (21). 

(16) Lflclanche Batterr Co. v. Weiteni Blec. Co., 23 Fed. R. ITB, 2T7. 

(17) Brigjiam, ez parte, SO O. Q. 891. 

(18) Rumford Chem. Wks. t. Hutb, 36 Fed. EZ4. 

(IB) nilnolB Watch Com Co. t. Blsln Nat Watoh Co., 94 Pad. R. 
U7, reTenlng 89 Fed. R. 487. 

(10) Cl«aslc Conat Co. ex parte, 100 O. Q. 1S». 
(21) Wmiama t. Adanui, S Bin. 4B8. 
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§47. Proceedings in Patent OfSce. An application 
for registration of a trade-mark in the Patent Office is in 
its essential respects similar to an application for a pat- 
ent, and comprises a formal petition requesting registra- 
tion, a statement of certain formal matters, a sworn dec- 
laration as to facts npon wbidi the right to a re^stration 
is based, a drawing of the trade-mark, £ve specimens (22) 
of the trade-mark as actaally used npon the goods, and a 
fee of ten dollars. The rules of the Patent OfBce establish 
classes of merchandise for the purpose of trade-mark 
registration, and determine the particular descriptions of 
goods comprised in each class. On a single application 
for registration, a trade-mark may be registered, at the 
option of the applicant, for any and all goods upon which 
the mark has actually been used, comprised in a single 
class of merchandise (23). 

On the filing of snoh application, an examination is 
made, and if it appears that the applicant is entitled to a 
registration, the mark is accordingly published in the 
Official Gazette of the Patent Office. Thereupon any per- 
son who heUeres that he would be damaged by such re^s- 
tration may, at any time within thirty days, file a notice 
of opposition, dnly verified, stating the grounds for such 
opposition. In all such cases, and in cases where an ap- 
plication interferes with a pending application in the Pat- 
ent Office or with a certificate of registration previously 
issued to anoth^, an interference proceeding, similar to 
an interference proceeding in the case of applications for 

(22) Or taeslmOea, vbtn, trom the mode of applrlng or afllxlitg 
tbe tnule mark to the goodie Bpeclmens cannot be fumlabed. 
(») See. 2, Act of Hay 4, IKK; Role 80. 
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patents, is condncted, and it is thereby determined which 
party is entitled to registration. If do notice of op[)osi- 
tion is filed within the time stated, or if Hie interfer^ice 
is decided in favor of the applicant, a certificate of regis- 
tration is issned in dae course. For details of the cor- 
responding proceedings in patent cases, see Patent Law, 
S§ 34t35, elsewhere in this volume. 

§ 48. Term. A certificate of r^slxation remains in 
force for twenty years, btit may be renewed from time to 
time for like periods upon paymait of a renewal fee of 
ten dollars in each case. 

§ 49. CanodlaUon. Any person deeming himself in- 
jured by the registration of a trade-mark in the Patent 
Office, may, at any time, make application to the Ctnn- 
missioner to cancel snch registration. In such case an in- 
terference proceeding is conducted, in the same manner 
as noted above, and, if determined adversely to the regis- 
trant, his r^stration is cancelled (24). 

§ 60. Appeals. An appeal lies from an adverse deci- 
sion of the examiner in charge of trade-marks upon an 
applicant's right to register a trade-mark or to renew the 
registration of a trade-mark, or from a decision of the 
examiner in charge of interferences, to the Commissioner 
in i»erBon; and from an adverse decision of the Commis- 
sioner upon the right of an applicant to register a trade- 
mark or to renew the registration of a trade-mark, or 
from a decision of the Commissioner in cases of inter- 
ference, opposition, or cancellation, to the court of appeals 
of the District of Columbia (25). 

(24) Trade-m&rk Act, S«C IS. 
(85) Ibid., B9CS. 8 and ». 
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§61. AsBignment of trade-marks. The Trade-Mark 
Aet provides that a registered trade-mark, or a mark for 
which application for registration has been made, to- 
gether with the application for registration of the same, 
may be assigned in connection with the good will of the 
business in which the mark is used (26). Such assign- 
ment mnst be in writing and dnly acknowledged accord- 
ing to the laws of the country or state in which the same 
is executed. Any such assignment is void as against any 
subsequent purchaser for a valuable consideration, with- 
out notice, unless it is recorded in the Patent Office within 
three months from its data 

It will be noted that the act provides for aBaignments 
only in connection with the good will of the business in 
which the mark is used. This is in accord with the com- 
mon law rale that trade-marks can be assigned only in 
such manner, the reason being that a trade-mark is anal- 
ogous to Uie good will of a business, and can exist only in 
connection with the good will, and therefore cannot be 
separately assigned. 

In Dixon Crucible Co. v. Guggenheim (27), it was said: 
"As a mere abstract right, having no referwice to any 
particular person or property, it is conceded that it can- 
not exist, and so cannot pass by assignment, or descend to 
a man's legal representatives," and in Bulte v. Igleheart 
Bros. (28) it was said: "A trade-mark is analogous to 
the good wUl of a business. Whoever heard of a good 
will being sold to one while the original owner ccmtinues 

(26) Ibid., Sec 1ft. 

(27) 2 Br«w. S21, SS9. 

(28) 187 Fed. 492, 488, 49ft. 
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the business as before; the good will is inseparable &om 
the business itself." In MacMahon Phannacal Co. v. 
Doiver Cfaem. Mfg. Co. (29), the rule was stated to be: 
"A trade-mark cannot be assigned or its use licenced, 
except as incidental to a transfer of the basiness or prop- 
erty in connection witti which it has been used. An as- 
signment or license without snch a transfer is totally ir- 
recondlable with the theory npon which the value of a 
trade-mark depends, and its af^ropriation by an indi- 
ridnal is permitted;" and in another case it was said that 
no one could claim the right to sell his goods as goods 
manufactured by another, as this would be a fraud on 
the public (30). 

g IK!. Notice to publia It is the duty of a registrant 
to ^re notice to the public that a trade-mark is regis- 
tered by marking it with the words "B^stered in U. S. 
Patent Office," or "Beg. tJ. S. Pat Off." (31). In any 
suit for infringement by a party failing so to give notice 
of registration, no damages can be recovered except on 
proof that the defendant was duly notified of infringe- 
ment, and continued the same after such notice. 

% 63. Registration prima fade evidmoe of ownership. 
The registration of a trade-mark under the provisions of 
tiie act is prima facie evidence of ownership. 

§ 64. KifHngenieitt. Any person who, without the 
consent of the owner, uses a reproduction, counterfeit, 
copy, or colorable imitation of any registered trade>mark, 

(tS) lis Fsd. 468, 474. 

(3«) Whittbuis V. Bnmn, 44 Md. US, 106. 

(31> Tnid»^mark Act, B«c ». 
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npon merchaadise of Bubstantially the same descriptiTe 
properties, and in commerce among the sereral states, or 
with a foreign country, or with the Vidian tribes, is 
gtulty of infringement of snch registered trade-mark, 
nnder the act (32). It should be noted that the act ex- 
pressly confines cases of infringemrait to tise in the com- 
merce over which Congress has control; as the act pur- 
ports to be, and is, merely a r^nlation of such commerce. 

§ 50. Luportations. The Act also prohibits the impor- 
tation into the United States of any article which either 
copies or simalates the name of any domestic mann&c- 
tuie, or manufacturer or trader; or of any manufacturer 
or trader located in any for^gn country which, by treaty, 
convention, or lav affords similar privilegee to (utizois of 
the United States; or which copies or simulates a trade- 
mark registered in accordanoe with the provisions of the 
Act; or which bears a name or mark calculated to uiduce 
the public to believe that the article is manufactured in 
the United States, or that it is manufactured in any for- 
eign country or locality other than the country or locality 
in which it is in fact manufactured (33). 

In order to aid the officers of the cuatoms in mforcing 
this prohibition, it is also provided that such manufactur- 
ers or traders as are entitled to its protection may regis- 
ter their names and residences, the names of the localities 
in which their goods are manufactured, and copies of the 
certificates of registration of thdr trade-marks, with the 
Treasury Department, and may also furnish the Depart- 
ment with facsimiles of such names. 

(SS) Ibid., sec 18. 
(81) Ibid., Bee 87. 
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§ 56. Interference of registered marks. If two or more 
trade-marks, bearing such near reaemblance to each 
other aa is likely to cause confusion or mistake in the 
mind of the public or to deceive purchasers, are regis- 
tered by the Patent Office, either through its failure to 
find an earlier registration upon the examination of a 
latOT one, or otherwise, any person interested in any one 
of them may have relief against the others by a suit la 
equity. In such suit the conrt may adjudge either of the 
registrations void in whole or in part, according to the 
interest of the parties in the trade-mark, and may order 
the certificate of registration to be delivered up to the 
Commissioner of Patents for cancellation (34). 

In such a suit in equity to cancel the registration of an 
interfering mark, the issue ordinarily would be which 
party is the rightful owner of the mark, and this question 
wonid turn upon the fact of prior adoption and use by one 
party or the other, as above noted, and not upon the prior- 
ity of registration; although the question of delay would 
also be considored, if raised. 

§67. JoriBdiction ot courts. The circuit and terri- 
torial conrts of the United States and the supreme court 
of the District of Colmnbia have original jurisdiction, and 
the circuit courts of appeals of the United States and 
the court of appeals of the District of Columbia have ap- 
pellate jurisdiction of all suits at law or in equity, re- 
specting trade-marks registered in accordance with the 
provisions of the Act, arising under the present Act, with- 
out r^;ard to the amount in controvert. 

(34) Ibid., Bee. 2S. 
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This jnriBdiction Is not exclnsive of the jurisdiction of 
the state courts to enforce rights in regard to trade- 
marks under the common law, or under state statutes; nor 
of the jurisdiction of the Federal courts on the ground of 
diversity of citizenship, or some other ground, sitting in 
the various states, to enforce snch rights. 

§ 58. Bemedies in law and equity. In an action at law 
for infringement, under the Trade-Mark Act, whenever a 
verdict is rendered for the plaintiff, the court may enter 
judgment for any sum above the amount found by the 
verdict as the actual damages, according to the circum- 
stancee of the case, not exceeding three times the amount 
of such verdict, together with the costs (35). 

The several courts vested with jurisdiction of cases ari- 
sing under the act are also given power to grant injunc- 
tions to prevent the violation of any right of the owner of 
a trade-mark registerd under the Act, on snch terms as 
the court may deem reasonable; and upon a decree being 
rendered in any such case for wrongful use of a trade- 
mark, the complainant may recover, in addition to the 
defendant's profits, his own damages. The oourt may 
also increase such damages, in its discretion, in the same 
manner as in actions at law, noted above (36). 

In assessing profits the plaintiff is required to prove 
the defendant's sales only; the def^idant being required 
to prove all elements of cost which are claimed. In snch a 
case, therefore, the plaintiff makes a prima facie case by 
proving the gross amount of the defendant's sales. The 

(S6) Ibid., Sec. le. 
(S«) Ibid., Sec 19. 
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bnrden of proof is then upon the latter to prove the 
amount of hia expenses connected with snch sales, and 
the difference between snch amonnts is the Bum whidi 
may be awarded to the plaintiff. 

§ 60. Dettmctton of labds, eta In any ease involving 
the ri^t to a trade-mark regiatered in accordance with 
the pFOviuons of the Act, in which the verdict has been 
fonnd for the plaintiff, or an injunction issaed, the conrt 
may order that all labels, aigns, prints, packages, wrap- 
pers, or receptacles in the possession of the defraidant, 
bearing the trade-mark of the plaintiff, or complainant, 
or any r^rodnction, connterfeit, copy, or colorable imi- 
tation of it, shall be deliv»ed up and destroyed (37). 

(ST) IbU^ 8«e. S0. 
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IMTAOOTTOTIOK. 

§ 1. Beope of artUde. Property rights in land which 
accompany or entitle to possessory control over the land, 
and property rights in land h^d merely as secnrity for 
the performance of some obligation or condition, are con- 
sidered elsewhere in this work. See the articles on Land- 
lord and Tenant elsewhere in this volome, and on Title 
to Beal Estate and Mortgages in Volume VL In this 
article are discussed brifly certain large classes or rights 
in land which do not fall within either of these groups, 
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and may be called Bights in the Land of Another ; and 
also certain other classeB of rights against specific per- 
sons as poBsesBors of land or of iaterests in land. 

S 2. Use of land invt^ves inddoLtal use of neighboring' 
land. It is evident that no piece of land is nsed without 
the incidental nse of neighboring land. Light and air 
come to every lot over other lots; efich requires support 
for soil and buildings from others; any smoke, noise, 
odors, or vibrations originating on one piece affect neigh- 
boring pieces ; water comes to and drains off from a lot 
over other land, subterraneonsly or on the surface, 
throngb natural channels, pipes, or ditches ; each can be 
reached from other places only over intervaiing land or 
water. These are but a few of the ways in which the use 
of one piece of land often involves a concomitant use of 
another. 

Also the use of land may affect detrimentally other 
land or its use. Brown, in excavating for a building 
foundation, causes the surface of his neighbor's lot to 
fall; Smith, in digging a well or in damming a stream, 
stops the flow of percolating water, or of the stream, 
to the farm of Hood; Scott starts a stock-yards in a city, 
and makes the land for miles around undesirable as resi- 
dence property; the children of Hiomas plague the neigh- 
bora by playing the pianola all day long. 

§ 3. Ezisteiioe and acqtdidtitm of those ri«^ (tf ind- 
dmtal use. Of course it is impracticable and unneces- 
sary for a person to own or possess all the land of which 
he may wish to make incidental or supplementary uses, or 
which his nse affects. A right to use or to affect in lim- 
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ited ways tisnally may be acqTiired witiioiit possession or 
ownership, through agreement, for a compensation far 
below the valne of the land, because the agreement would 
leave to the possessor of the burdened land the right to 
use it as fnlly as before, except in so far as abstention 
would be necessary to g^ve the owner of the special right 
bargained for the full enjoyment of that rig^t. Further- 
more, a possessor of land may legally use other land inci- 
dentally with his own for many purposes and affect it io 
many ways, without agreement and without permission 
from the other possessor or owner. Between the poten- 
tial conflicting claims of neighboring land-possessors con- 
cerning extralimital uses and effects, the law draws a line 
which leaves to each possessor certain restricted reason- 
ably necessary rights and liberties to use and to affect 
neighboring lend and the space above it 

The first chapter will be devoted to a consideration of 
this line. In the second we shall discuss prin<apally cer- 
tain additional rights and privileges in another's land, 
which may be obtained by land-possessors or others ; and 
in the third chapter, we shall take note of some classes of 
special rights which raay be created by agreement, and en- 
forced against only successive possessors of a certain par- 
cel of land — not against persons generally who may hap- 
pen to infringe them. 
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OBDIRABT BIGHTS OF A F0SSB880B OF LAND DT THE 
LAltD OF HIS HBiaHBOBS. 

§4. Kifht of lateral support. Obvionsly the law 
should forbid neighbors or others to injure the Bnrf ace of 
a lot or tract by excavations beyond its boundaries. 
Therefore we find that a land-possessor has a right to 
insist that persons in general shall not cause the surface 
of his land to fall or sag, without contribution from arti- 
ficial Btnictures or operations on it, through withdrawing 
the support afforded by neighboring earth. The duty 
which this right involves is not satisfied by the exercise 
of the utmost care to prevent injurious results. Liabil- 
ity will exist evm though unforseen subterranean condi- 
tions hare contributed to tiie faU. Therefore, if Jones 
makes an ordinary excavation for a house and unexpect- 
edly the adjoining portion of Smith's vacant lot falls into 
the hole because of some imknown peculiarity of its sub* 
soil, Jones is responsible for the damage. This is so even 
though Jones has employed an independent contractor to 
do the work (1). 

This burden of support lies not only on the adjoining 
lots, but on all land where excavation might be made, 
which would cause tiie prohibited damage. However, the 
burden owed with respect to a given lot ordinarily dimin- 

(1) C«bot T. KlnKman, 186 Mata, 408. 
206 
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ishes as the distance from the lot increases. The liability 
for an mjxay of this sort falls on those who made the ex- 
cavBtion, those who directed it, and the land-possessor on 
whose tract it was made, if he permitted it. 

§ 5. Subjacent 8iq>port. If one person owns the min- 
eral deposits xmder a piece of land and another owns the 
rest of the land, the possessor of the surface ordinarily 
has a right of subjacent support from the strata of the 
minerals, similar to the right of lateral support which we 
have been considering. The miner, to avoid infringing 
this right, must leave sufficient ribs and pillars to support 
the surface, or must supply such support artificially. 

§ 6. Ko rifirht of latwal support for buildings. Sup- 
pose that Jones, the immediate neighbor of Smith, digs 
up to his boundary line so that Smith's house falls. Let 
us first assume that Jones has conducted his operations 
in a very careful manner and has given Smith notice of 
bis intentions. If we assume in addition that no part of 
Smith's earth would have fallen had it not been for the 
structure upon it, Jones escapes liability. The ordinary 
right of a land-possessor to lateral snpport is satisfied by 
from the right of lateral support which we have been con- 
sidering hitherto. It imposes no duty to leave any abso- 
lute measure of support to land or buildings; it merely 
requires reasonable care in action. Just what conduct 
will satisfy this legal demand for reasonable care, will 
sufficient resisting force to maintain his land in its natural 
state. He himself must look out for additional support 
for his bwidings. 
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ABsmning now that the land of Smith wonld have fallen 
in its natural state because of the excavation, and that it 
wonld not have fallen becanae of the weight of the bnild- 
ing if Jones had not dug excessively, Jones ia liable for 
any damage to Smith's land cansed by the excessive ex- 
cavation and not enhanced by the weight of the buildings; 
but onder the law of most American jurisdictions, prob- 
ably his legal liability wonld not extend to the damage to 
the buildings (2). A few of our states, however, hold a 
contrary view. 

§ 7. Duty of ezeavator to use care: Notice. Though 
the possessor of improved land has no right to demand 
sufficient support for bis bmldings from the land of his 
neighbors, he has a right to insist that operations on 
neighboring land shall be carried on with reasonable care 
and regard for the stability of both his land and his build- 
ings. This is a rig^t which must be kept quite distinct 
from the right of lateral support which we have been eour 
sidering hitherto. It imposes no duty to leave any abso- 
lute measure of support to land or buildings; it merely 
requires reasonable care in action. Just what conduct 
will satisfy this legal demand for reasonable care, will 
depend upon the circumstances of the case. Ordinarily 
it will be prudent for the excavator to give notice to the 
neighbors of the nature and extent of his proposed opera- 
tions. Neglect to give this notice may result in lialnlity 
if damage occnrs, provided the neighbor does not happen 
to have already the knowledge which the notice should 



(2) ailmoro r. DriBcoU, 122 Umb. 199. Compare aild«nl«(iTe i 
L 109 Ulch. 431. 
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give (3). It is best to serve a dated notioe in writing to 
all persons who may be affected, and to keep a copy. 

§ 8. Same: Shoring up adjoisinir land. It is not a 
legal duty of the excavator to go to great expense to shore 
tip a neighbor's land or buildings, except in so far as is 
necessary to furnish sufficient support for the land in its 
natural state. Qenerally speaking, the neighbor must 
look oat for the stability of his own stmctures and the 
sufficiency of their foundations. Beasonable care on the 
part of the excavator would exclude, however, any super- 
flaons endangering of the neighboring building by the 
method of excavation, though it would not prevent him 
from digging up to the division line. 

§ 9. Legislation. In some of our states there are stat- 
utes modifying in some respects the common law on some 
of the preceding points in this chapter. Some of these 
statutes require notice of to. excavation to be given ad- 
joining owners. Some extend the duty of lateral support 
in favor of adjoining buildings in certain localities, if the 
excavation proposed is to be more than a certain depth, 
provided the owner of the adjoining land will give per- 
mission to the excavator to enter on his land for the pur- 
pose of providing the necessary security. The local stat- 
utes and ordinances should be carefully examined on 
these points. 

§ 10. Ught and air. A right to have light and air 
come to his land over that of his neighbor is not included 
among the ordinary rights of a land-possessor. Jones, 
owning 'jmd entirely surrounding that of Smith, in the 

(S) SbnlU T. Bjw, H N. J. L. Ut. 
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absence of some special right obtained by agreement or 
prescription by Smith or his predecessors in title, may 
so enclose Smith's lot with buildings as to shut off all 
light and fresh air from Smith's house, withoat commit- 
ting any legal wrong against Smith. If Smith's house 
completely covers his lot, Jones, by bnilding close along 
his side of the boundary lines, legally may wall up 
Smith's windows. 

The land-possessor has, however, some rights concern- 
ing light and air against his neighbors and others as well. 
To pollute the air passing to his land, rendering it on- 
wholesome or making it onreasonably unpleasant is a vio- 
lation of his rights. In the case of mere onpleasantness, 
there is no legal wrong, if such a condition of the air is a 
reasonably necessary effect of the uses to which the neigh- 
borhood is devoted. Also, it is a legal wrong so to affect 
the light passing to a lot as to make it harmful or nn- 
nsually annoying to occapants — as, for instance, by 
dazzling r^eotions from a mirror-like surface. 

§ 11. Frotectitm of comfort: Ordinaxy annoyanoes. 

Esthetic tastes. Every possessor of land must put up 
with some inconvenience and impleasantness from the use 
of the lots of bis neighbors ; especially is this trtte in a 
large city. An ordinary amount of smoke blowing from 
properly constructed chimneys ; the ordinary noises of do- 
mestic and business occupations; the cries and play of 
children; the shutting of gates and doors; shying and 
instrumental music, now and then — such incidents of life 
in a thickly settled neigbboriiood must be endured without 
legal redress, if, indeed, they are fotmd annoyiDg and 
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oannot be avoided by the sufferer. Furthermore, the law 
does not protect the possessor of land from shocks to hia 
esthetic sensibilities by imposing duties on his neighbors 
to respect them iu the use of their land. Brown may 
build a house of execrable architecture and color next to 
Gray's handsome residence, and thus perhaps cause a 
considerable decrease in the market value of Q-ray's prop- 
erty without transgressing the dictates of the law. 
Brown's son may at intervals, to the despair of Q-ray, 
who is a mnsician, play wretchedly the most untuneful 
ragtime and keep well within the bounds of legal duty. 

g 12. Same: Unresutonable disturbances. However, 
such loud and discordant noises, not reasonably neces- 
sary, as cause physical discomfort to an ordinary person, 
cannot be persistently made without violation of the 
rights of neighbors. Nor can noises, not very unpleasant 
in themselves, legally be made so continuously or at such 
unreasonable times as to interfere with ordinary comfort. 
For instance, the deafening blast of a steam whistle given 
frequently without purpose, would be a good basis for 
legal complaint; so also wonld the constant barking of a 
neighbor's dog at night; or any other unnecessary fre- 
quent noise caused by the neighbor and preventive of 
peaceful slumber. 

§ 13. Same: Qriterion of reasonableness. In deter- 
mining whether something complained of is an illegal 
nuisance to the physical comfort of a land-possessor, the 
courts consider its natural effect upon a person of ordi- 
nary sensibilities and health. If it would not affect such 
a person, it is not a legal nuisance, although the plaintiff 
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may have been very seriously troubled by it. For in- 
stance, in a case decided by the supreme oonrt of Massa- 
chttsetts (4), the facts were that plaintiff was suffering 
from sunstroke and was thrown into eonvnlsiona by the 
ringing of a church bell by defendant near plaintiff's 
house. Defendant had been told of the probable conse- 
quences of ringing the bell, but continued nevertheless. 
The court held that there was no legal wrong shown, as 
defendant's act would not have affected a normal healthy 
man at all Plaintiff should have been taken to a more 
secluded spot if he wished to avoid the ordinary noises of 
city life. An instructive case to compare with this is 
Davis V. Sawyer (5), also a Massat^nsetts decision, in 
which factory proprietors were enjoined from ringing a 
bell calling their employees to work early in the morn- 
ing, because it consistently interfered with plaintiff's 
sleep. The instmments of industry cannot be stopped as 
violating legal rights merely because they happen to inter- 
fere with the comfort of the sick or infirm of the neigh- 
borhood; but they must not be nsed without reasonable 
i^gard to the ordinary comfort of normal healthy persons. 

§ 14. Same: Jnitlfloation of ndghborhood. I^ough 
a condition produced by the use which a neighbor is mak- 
ing of his land is very annoying and nncomfortable to 
Lormal healthy persons, the production of it nevertheless 
may constitute no legal wrong. One of two common jnsti- 
flcations may exist to bring the situation within the 
bounds of right. 

(4) Rogftn V. Blllott, 14C Hmm. U». 
(S> 188 UUL SU. 
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If tbe condition is not destructive of health, and is 
only an ordinary effect of a nse of the sort to which the 
neighborhood is devoted, it famishes no valid legal cause 
of complaint. For instance, the mmbling of factory ma- 
chinery on land next to Chase's may canse great annoy- 
ance to him. If his home is on his lot, the noise of the 
factory may render it wholly oncomfortable; or if he 
carries on some mercantile pnrsnit, the factory may seri- 
ously interfere with it. Nevertheless, if the neighbor- 
hood is devoted to mannfactnring or to equally noisy uses, 
and if Chase's neighbor is adding no new element to the 
ordinary annoyances of the neighborhood, Chase's rights 
are not violated. If he is not satisfied with his location, 
he should move elsewhere and put his lot to more con- 
genial uses (6). But this justification that the annoying 
nse is being prosecuted in a proper neighborhood is of no 
avail if the particular effects of which Chase complains 
are not of a sort ordinary in the neighborhood. In a 
recent English case, Polsue v. Bushmer (7), the facts 
were: Defendants had established a printing machine 
in a honse adjoining plaintiff's residence. The district 
was devoted to the printing and allied trades. The oper- 
ation of the defendants' machine did not appear to be un- 
reasonable as compared with that of other machines in 
the neighborhood; but defendants ran their machine at 
night, and the trial judge fomid that this caused a new 
disturbance and a substantial increase of plaintiff's dis- 
comfort The House of Lords affirmed a decision in 



(6) Qflb«rt T. Showermui, 88 Ulcb. 448. 

(7) [1»0S] 1 Ch. 234; [1»7] App. Cu. in. 
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favor of plaintiff on the ground that this was a new bor- 
den npon plaintiff's enjoyment of his property. 

§ 15. Sams: Justification of public authority. 2. The 
other common justification is particular pnblic author- 
ization. Le^slation constitntionally may legalize 
many things that otherwise would coiutitnte actionable 
ntusances. For instance, after the decision of Davis v. 
Sawyer (§13, above), the legislature passed a statnte 
authorizing manufacturers and others to give notice to 
their employees by ringing bells or blowing whistles in 
accordance with a written license previously obtained 
from the town authorities. The defendants in Davis v. 
Sawyer thereupon obtained a license to ring their bell as 
they had previously done and commenced proceedings in 
conrt to have the injunction decreed against them in that 
suit dissolved. In Sawyer v. Davis (8) the state su- 
preme court held that the law was constitutional and that 
on the case presented the injunction should be dissolved. 
Another instance of the effect of governmental authoriza- 
tion is afforded in the case of railroads. Many of the in- 
cidents of railroad operation which otherwise would con- 
stitute actionable nuisances to land-possessors in the 
neighborhood of the right of way may be rendered legal 
t^ the fact that the government has specifically authorized 
the operation. 

S 16. No right of way for passage, pipes, ditdiee, or 
vires across ntigfabor's land. A land-possessor has no 
right or liberty of passage across the lands adjoining his, 
even thongh he has no other means of ingress and egress 

(S) 1S< USM. 230. 
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to and from hia lot, nnlesa he or bis predeooBsors in title 
have secured saoh a way tbrongb grant, agreement, pre- 
Bcriptive nser or otherwise. In the absence of sach an 
acquired right, to infringe his neighbor's boundary line 
withont permisBion is to commit an actionable wrong. 
Neither has he, independently of prescription, grant, de> 
vise, agreement, etc., any right to lay pipes or dig ditches 
or string wire across the land of his neighbors or to nse 
pipes, ditches, or wires already there. He has no right 
of drainage across neighboring land except through nat- 
ural water-courses (see § 21, below), and, in some juri»- 
diotions, for surface water over lower lands according to 
the natural conformation of the ground. 

§ 17. Riffht of drainage for surface water. In jnris- 
dictions where the right to have surface water flow off 
over lower lands in a natural way is recognized, the pos- 
sessor of the lower land commits a legal wrong if he pre- 
vents this natural drainage, except that he legaUy may 
interfere with it in the reasonable course of improving a 
town or city lot. The possessor of the upper land may 
accelerate and even perceptibly Increase the flow by filling 
in depressions on his own lot, but he commits a wrong if 
he gathers the water in large quantities and discharges 
it at one place onto his neighbor's land with harmful re- 
sults. This is sometimes called the civil law rule. 

In some of our jurisdietions this right of natural drain- 
age for surface water does not exist In these jurisdie- 
tions each land-possessor legally may permit or even ac- 
celerate within reasonable limits, the natural flow, as indi- 
cated above ; but, on the otter hand, the lower possessor 
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is not bound to receive the water. He may erect barriers 
preventing it from passing his boundary line, and, thon^ 
tins results in a flooding of the npper land, he is within 
bis rights. This is sometimes called the common law mle. 
In Bates v. Smith (9), an owner of a lot jnst below a par- 
iah burial ground had erected a barrier to prevent the flow 
of surface water over his lot from those adjoining. Hie 
result was that the burial ground was flooded by the ac- 
cumulation of surface water npon it and some tombs were 
threatened with inundation. The members of the parish 
committee thereupon made an opening through the barrier 
to drain the bnrial ground. It was held that this was a 
wrongfxil trespass on their part, since the possessor of the 
lower lot had a right to keep the water off his lot by the 
embankment although this cansed flooding of the land 
above. If the facts of this case had oocorred in a juris- 
diction where a rig^t to surface drainage in the npper 
owner is reoognized, the decision would have been 
different. 

§ 18. Percolating water. The nse and benefit of water 
percolating ondergronnd may be a very valnable inddoit 
of the ownership of land. It is evident that this use may 
be interfered with by the operation of persons possessing 
otiier land through which the water takes its course. For 
instance, the possessor of a tract can sink wells and by 
means of strong pomps draw the subsurface water from 
a large area of the surrounding countiy. This was done 
by Brooklyn in a farming district outside the city in 1885 
and 1894. Various suits by possessors of land in the vi- 

(9) 100)I«N.IU. 
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cimty followed. One of these, Forbell v. New ToA (10), 
brought b7 the lessee of certain farming lands, for dam- 
age to his crops and to the land for fanning purposes 
throngh dimination of the moistnre in the soil, is a lead- 
ing case on the law of percolating waters. It was held 
that the oity was making an unreasonable use of the 
water, from the standpoint of the conflicting claims of all 
concerned, with damaging results to the plaintiff which it 
might have anticipated, and that therefore it was liable. 
The so-called doctrine of "reasonable user" of percolat- 
ing waters for which this case stands seems to be finding 
favor with the courts of our jurisdictions. However, the 
decisions that have been made concerning this reasonable 
user leave ao much of the law of percolating waters unde- 
termined and indefinite that a satisfactory statement of it 
is impossible. Following is some indioatdon of what has 
been settled. 

§19. Same: Ri^t ctf nasosable Tue. Examplei. In 

most of our jurisdictions at least, a person commits a 
wrong by drawing off percolating waters from land with- 
out any reasonable excuse and thus interfering with ihe 
use of the land or a legitimate use of the water. In acmie, 
if not all, of these jurisdictions, the same is true if the 
water is diverted from flomng t» its ncUural course to 
the land nnreasonably, with resulting similar interfer- 
ence. What would be a reasonable excuse and what an 
unreasonable diversion or withdrawal is left indefinite in 
most particulars; and perhaps ultimately we shall have 

(10) lu N. T. m 
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variant definitions o¥ these phrases by dedsiona in dif- 
ferent stateB. 

If the interference complained of is for the purpose of 
ooUecting the water and using it in ordinary quantities on 
the lands on which appropriation takes place, although 
damage results to another land-possessor from loss of the 
water, there will be no legal wrong committed, no matter 
in what jurisdiction the facts occnrred. We should have 
such a case if Jackson dug a well on his land near that of 
James to obtain a supply of water for his house, thus 
causing James's well to become dry. Even foresight on 
the part of Jackson that his well would destroy that of 
James would not make his act wrongful; nor would ill 
feeling towards James, provided that Jackson's real pur- 
pose was to get a supply of water for his own use and not 
merely to injure James. On the other hand, nse of the 
water in great quantities off the land on which it was col- 
lected — as, for instance, by a water company selling it to 
others (11) — or, a fortiori, wanton waste of the water, 
would be without the limits of reasonable use in at least 
most jurisdictions. 

If loss of the water to others is caused by the ordinary 
improvement of the defendant's land, there is no wrong 
chaigeable against the defendant on accomit of the loss, 
nnless it is an unnecessary result of the improvement and 
is caused by carelessness. If, for instance, mining oper- 
ations in upper land necessarily cause a diversion of per- 
colating water from lower agricultural land, there is no 

(11) Ekti ▼. WalMnihftw, 141 Cal, 116. 
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violatton of rij^t, though much damage resnltB to the 
farmers. 

§ 20. Same: Unreasonable use not Illegal in some 
states. In some jnrisdictionB apparently the law gives no 
rights whatsoever in difFnsed percolating water to the 
possessor of the land containing it, ae against persons in- 
tercepting and diverting the flow by operations on other 
lands. Where this is the case, a land-possessor may ren- 
der nseless his neighbor's valuable water works (12) and 
destroy the fertility of his land, perhaps, by diverting 
percolating water on upper land and letting it mn to 
waste, withont legal responsibility to his naghbor. Jn a 
few other jurisdictions, the only legal check on the power 
of the diverter to accomplish such results seems to be the 
existence of a legal duty not to damage his ndghbor by 
maliciously or wantonly misusing the percolating water. 

§ 21. Natnral water oohtsm. Vndwgtwmd streams. 
A natural water course is a stream flowing permanently 
or regularly at intervals along a definite channel, having a 
bed and banks or sides. In natural water courses, a pos- 
sessor of land along the bank has certain rights enforce- 
able against the world in general. He has a right to in- 
sist that no one shall dam the stream or cause its waters 
to flow back, or accelerate or diminish its flow past his 
land, in any way which will interfere materially with an 
ordinary reasonable use of the stream by him, or cause 
damage to or flooding of his land; except that he cannot 
complain of an interference with his nse of the stream, 
if it is the reasonably necessary result of the use of an- 

(12) Vajw of Bnatoii v. Ptcklen, [ISSG] A. C. K87, 
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other riparian proprietor, Tdiich is a fair one, having re- 
gard to the interests of all concerned. He has a right to 
drain into the etreua from his riparian land^ within the 
capacity of the channel. He has a right to exhaust the 
stream if necessary to water the cattle and horses and 
other domeBtic animals, and snpply the domestic needs 
of the people npon his riparian land. He has a right to 
make snch other uses of the stream, in connection with his 
riparian land, as will not materially and unreasonably 
interfere with ordinary nses by other riparian owners, or 
canse damage to other land. Generally a nse which af- 
fects the stream materially is ill^al, onless it is related 
to the nse of riparian land. He commits a wrong to lower 
riparian possessors along the stream if he causes injuri- 
ous pollution of the stream to an unreasonable extent, or 
not as a necessary incident to some reasonable nse of the 
stream. 

This is a rough statement of part of the complex law 
of riparian rights in our eastern, and some of our west- 
em states. In our arid western states there are rights, 
obtainable by and against riparian owners and others, 
through prior appropriation, to the use of the waters of a 
stream to the extent of certain volumes of flow. These 
rights are treated in the article on Irrigation Law In 
Volume VI of this work. 

§22. Undergronnd streains. A land-possessor has 
rights, duties, and liberties with respect to ascertained 
underground streams flowing through his land similar to 
those in water courses on the surface. He oonunits no 
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wrong in interfering with the flow of an unknown snbter- 
ranean stream accidentally. 

S23. Artificial water oonrBes. Bi private artificial 
water eonrses that may exist or be made acroBs the land 
of otherB, a land-poBseBsor has no rights except those 
founded npon some grant, agreement, devise, or prescrip- 
tive user. His rights to use snch a water coarse crossing 
another's land wonld be an easement— a right of the sort 
dlsooBsed in Chapter II, below. 

g 24. Termination of nataral rightt of a land-posses- 
sor. The rights and dnties discussed in this chapter, as 
well as other property rights generally, may be modified 
or aboliahed by grant, or by written agreement conform- 
ing to the requisitea for a valid contract between the par- 
ties concerned, or by prescriptive adverse user or inter- 
ference, in accordance with the principles of the law of 
prescription discussed In the article on Title to Beal 
Estate, |§ 161-71, in Volume VI of this work. 

% 25. Same: Estoppel. Also a land-possessor may 
lose one of his natural rights as against a certain person 
or the successive possessors of a parcel of land, by per- 
mitting permanent changes to be made oft his land which 
will interfere with the continued exercise of the right. 
For instance, if one riparian owner gives permission to 
another to drain the stream or to divert its flow perma- 
nently, above the licensor's land, he cannot after the 
change is made get legal redress for its permitted effects ; 
nor can he insist npon a restoration of the former flow. 
Likewiae, if a land-owner gives permission to the owner 
of an adjoining lot to make a permanoit excavation in 
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such a way as to withdraw the lateral support due his 
land, he cannot after the excavation i& made insist upon 
the restoration of the support In all these cases the nat- 
ural right is gone, as against the Hcensee land-possessor 
and his successors, by what is technically called estoppel 

In cases similar to those just discussed, with the differ- 
ence th&t the work causing the change is done on the li- 
censor's own land, the natural right interrupted cannot be 
enforced if consideration was given with the view to its 
abolishment at the time of the giving of the license (13), 
and, in some jurisdictions, even if no such consideration 
was given, but there has been great ezp«ise by the 
licensee or great damage will be caused to him as a net 
result of the transaction if the right is enforced (14). 

(IS) DevonaUn v. Elgin, 14 Beav. GSO. 

(14) Qark v. aUdden. 60 Vt 702. CcDtn: Crosdal* v. Lanlgan, 
129 M. T. 604. 
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PBOrXTS. EABEHSNTa. LIOENfiBB. 

§ 2Sa. Outline of chapter. In addition to the ordinary 
rights of a land-possessor discassed in the preceding 
chapter, ri^ts to use another's land without possession 
may be obtained by land-possessors or others, through 
grant, agreement, devise, prescription, or condemnation 
in exercise of the power of eminent domain given by the 
state. Those of such rights as can be enforced not merely 
against particular persons, but against the world in gen- 
era], are dealt with in this chapter, l^ey are divisible 
superficially into two classes. One of these classes may 
be called Profits a Prendre and the other Easements, pro- 
vided we use "easements" in a common, but a much 
broader sense than the technical definition of the word 
would justify. We shall also discuss in this chapter a 
class of restrictions on the use of another's land, resem- 
bling legal easements and called Equitable Easements, 
end a class of liberties, rather than rights, in another's 
land, due to the permission of that other and called 
Licenses. 

Sbction 1. Paonrs a Pbbndbb. 

§ 26. Definition of profit a prendre. A profit a prendre 
exists whenever a person, without possessing a certain 
plot of land, has a right, enforceable against the world 
in general, to enter and to take from it some part of the 
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earth, the minerala, or the v^etable prodocts, or to hmtt 
or fish upon it 

Some profits a prendre miut be carefully distingaiahed 
from SQperficially similar possessory ri^ta in a portion 
of a plot of land. For instance, a land-owner may con- 
vey to a person the minerals in his land inth expressed 
or implied accessory rights of entrance and egress over 
and through the remainder of his land for the purpose of 
extracting them. By sncfa a conveyance there would pass 
not only a tight to enter and get the minerals, but owner- 
ship and possession of the minerals in place. This, then, 
would not he a profit a prendre. If tiie right given to 
take minerals is a profit a prendre, no possession or own- 
ership of the minerals will accrue to the grantee until 
they are taken. Likewise, standing trees may be con- 
veyed as part of the land ; or a profit a prendre to enter 
and to cut down and carry away trees may be given. 

§ 27. "BdgkXB to hnnt and fish. A right, good against 
the world in general, to fish or to hunt wild game on pri- 
vate land, if the game or fish run imrestrained, can be 
granted by the owner of the land only as a profit a 
prendre; for under our law, no private person can have 
ownen^p of wild animals, running at large, in the pos- 
session of no one. 

§ 28. Sights (tf pastnre. A right, enforceable against 
the world in general, to pastnre cattle, horses, or other 
animals on another's land, is perhaps the most usual 
profit a prendre. 

§ 29. DnraticHL of profits. Profits a prendre may he 
created for a term of years, or for the life or lives of a 
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certain person or persons, or as inheritable interests in 
land. 

§ 30. FTDflts appnrtenaat. A profit a pr«idre may be 
held by the poseessor of a parcel of land, other than that 
in which the profit exists, for nse accessory to the uses 
of the parcel possessed. In snch a case, it is said to be 
appurtenant to the parcel possessed, and the right will fol- 
low the possession of the benefited land, and cuinot at the 
will of the owner of the profit be granted away separately, 
as an independent right. The land which is benefited by 
snch a profit is called the "dominant tenement." The 
land that is burdened by cmif profit is caUed the "servient 
tenement'* 

Let ns have an example of a profit appurtenant. An- 
drews, the owner in fee simple of farm A, grants to 
Brown, his neighbor, who owns in fee simple the adjoin- 
ing farm B, "his heirs and assigns," a right to pasture 
the cattle kept on farm B, on the pastures of farm A, and 
also to take necessary firewood for the purposes of farm 
B from the woods of farm A. In this case we have two 
profits a prendre appurtenant to the dominant tenement 
B, and burdening the servient tenement A. The profits 
will pass as accessories to farm B, as long as they re- 
spectively exist, to the successors of Brown in the pos- 
session of B. If the conveyance is properly recorded, the 
burden will attai^ to farm A in the hands of the auc- 
oeasors to the possession thereof. 

§ 31. ProfltB in gross. A profit a prmdre held for use 
independent of the possession of any given parcel of land 
hy the owner of the right is said to be held "in gross." 
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A profit a prendre in gross may be tnmsferred freely by 
its possessor. 

§ 32. Methods of oreatinff profits a prendre. A profit 
may be created by a deed of grant (a deed reqiuring a 
seal), or, under the statutes of some of our states, by a 
writt^i instriunent without a seal. It may be created by 
devise. It may also arise from prescriptive user, in ao- 
cordance with principles discussed in the article on Title 
to Eeal Estate, §§ 161-71, in Volume VI. 

A mere agreement that such a right shall exist will not 
technically create a profit a prendre, but if the agreement 
is in writing, and a consideration for it is given, it will be 
specifically enforced in a court of equity against all who 
had notice of the claim for the existence of the profit, or 
who are mere volunteers and will not lose by its enforce- 
ment The practical result is that such an agreement 
generally creates an equitable profit a prendre which dif- 
fers from a legal profit a prendre only in the matter of 
the technical processes for enforcing it, and in the fact 
that evea if the agreement is recorded, the right will not 
be good against persons who give value, who have no 
actual notice of the right, and to whom the record, under 
the recording acts, does not give constructive notice. Per- 
sons, including the state and those specially authorized 
by it, having eminent domain rights, may acquire profits 
a prendre and easements through condemnation proceed- 
ings within the scope of their authority. 

§ 33. TenninatifHi of profits a prmdre. The holder of 
a profit a prendre may release it to the possessor of the 
serrieiit tmement by a deed, or iii some states by an im- 
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sealed written instroment An agreement for a release 
upon consideration will be specifically enforced if the 
statute of frauds is complied with. A profit may also be 
terminated by prescriptive, nninterrapted interferenoe 
with the user by the possessor of the servient tenement, 
in accordance with principles discussed in the article on 
Title to Beai Estate {see reference in § 32, above). In 
some jurisdictions, a profit acquired by prescription may 
be lost by mere non-user for the length of time necessary 
for the acquisition of a prescriptive title. 

If the dominant and servient tenements come into the 
possession of the same person or group of persons, the 
profit wUl be at least suspended, since no one can have a 
profit a prendre or an easement in land which he himself 
possesses ; and unless an injustice would thereby be done 
to the holder of some future interest in the dominant ten- 
ement, the profit will be completely destroyed. When 
thus suspended or destroyed, a profit will not be revived 
by a separation of the possessions of the dominant and 
servient tenements through conveyance, descent, devise, 
or adverse possession. 

A profit a prendre may also be terminated by what is 
tetdmically known as estoppel against its owner. If the 
owner of the profit voluntarily leads the servient owner to 
believe that it is his intention to give up the profit, and 
the servient owner thereupon makes some change in the 
servient tenement which renders impossible the continu- 
ance of the profit, or renders its continuance a new hard- 
ship to him, the owner of the profit will be "estopped from 
asserting its existence" — ^that is, legally, it will be at an 
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end. Such a case would ariBe if Jones, having a ri^t 
of paatnre on Smith's land, or a right of fishery in 
Smith's pond, sfaonld gjve peimission to Smith to bnild 
1 npon the pasture, or to permanently drain the p<Hid, and 
Smith should act in accordance with the permission. 

Section 2. Easbmbnts. 

S 34. Definition of easement The word easemmts, as 
we shall use it in a broad sense, includes rights, good 
against the world in general, to use a certain parcel of 
laud without possession ; and rights, enforceable against 
the world in general, to restrict some nse of another's 
land or its incidents for the hen^t of some proper^ of 
the holder of the right. There are numerous sorts of 
easements. We shall examine only some of the more or- 
dinary; but thereby we shall obtain an idea of the legal 
principles concerning easements in general. 

Before taking up the discussion of particular types of 
easemraita, it is well to state a few facts whi<di apply to 
easements generally. 

g 36. Oreotion of easements. An easement may be 
created by grant, by prescription, by devise, by agree- 
ment, or through condemnation in the exercise of eminent 
domain rights. What has been said above concerning 
the creaticm of profits a prendre applies to tlie creation of 
easements and need not be repeated here (§ 32, above). 

§ 36. Easements appurtmant. If an easement is cre- 
ated for accessory benefit to a land-possessor in the nse 
of a certain parcel of land, it is said to be appurtenant to 
that land. The statements that have been made (§30, 
above), conoeming profits appurtenant, apply to ease- 
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ments appnTteniint. If there is an easement or a profit 
appurtenant to a piece of land, it will pass with the land 
upon any conveyance or devise, although not mentioned 
in the iastrnment of transfer. For instance, if Jones, 
owning a city lot with an appurtenant right of passage- 
way over a private alley running across his neighbor's 
lots, conveys his lot to Smith without mentioning the way 
or any appurtenance, Smith gets the easement over the 
alley nevertheless as one of the benefits permanently at- 
tached to possession of the lot. 

§ 37. Eaaonents in gross. There is some discnssion in 
tert-books upon easements as to whether properly an 
easement in gross is a possible interest in land. There is 
no doubt that rights in gross whidi come within our defi- 
nition of easements may exist in all jurisdictions — for in- 
stance a railway company's right of way over land not 
owned by it However, there is a question whether rights 
to use another's land without possession for merely pri- 
vate purposes may exist in gross in some jnriadicti(m&. 
They may at least in most jori'sdictions. 

It seems, however, that in some of the jurisdictions 
where they are recognized, they are not transferable or 
transmissible rights, but can be nsed only by the person 
to whom they are first granted or devised, or who obtains 
them by prescriptive nser, or, generally, l^ hie servants 
and agents. In other jurisdictions, however, such a right 
in gross may be transferred, and if, by the terms of its 
creation, it is to last long enough, it may pass to the heirs 
or personal representativeB of a person who dies pos- 
sessed of it. Compare § 31, above. 
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§38. Extent of easementB: OonTontional easements. 
The extent of an easement created by grant, devise, or 
agreement is determined from the terms of the inetrn- 
ment and the circmnstancea under which it was made. 
Sometimes it is a very difficult matter to ascertain the 
proper scope of an easement. For instance, if a way is 
created appurtenant to a certain lot, it may he hard to 
determine from the instrument of creation whether it was 
intended that it should be a way for carriages as well as 
foot passage, and whether it should exist only for such 
purposes as were incident to the use of the lot at the time 
of the creation of the easement, or also for additional pur- 
poses arising from new uses of the dominant tene- 
ment (1). 

§39. Same: Frescriptive easements. The extent of 
an easement created by prescription is determined from 
the scope of the claim of right to use indicated by the 
nature and extent of the user during the prescriptive 
period. It is sometimes a difGcult question, usually one 
for the jury, to determine in detail the extent of this claim 
of right. Cases arising over claims of prescriptive rights 
of way are good iUastrations. 

Ballard drives a cart along a certain course over 
Dyson's adjoining land to the highway whenever he goes 
to market. Sometimes the cart is drawn by a horse, 
sometimes hy an ox. Ballard's predecessor in possession 
was accustomed to drive hogs to the slaughter-house over 
the same way. Hiese uses have continued more than 

(1) See All&n v. Oomme 11, A. * E. 7&9; Newcomen v. Coolaon. 
E Ch. DiT. 1S8. 
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twenty years withont objection on the part of Dyson or 
his predecessors in the possession of the adjoining lot. 
Ballard now claims a prescriptive right of way, broad 
enough to permit him to drive oxen to the slanghter- 
honse. Ihe qaestion is whether the claim of right imder 
which the prescriptive nser of the way was evidently 
made, Inclnded sach a nse within its scope. 

ffigginson claims an easement of way by prescription, 
broad enough to include a right to cart coal to market 
from a little marl field across the land of Cowling. A 
prescriptive way for farming pnrposes is conceded to him 
by Cowling, bnt, inasmuch as neither Higginson nor his 
predecessors in the possession of the little marl field have 
ever used the road for carting coal, Cowling denies that 
this nse is included within the scope of tiie easement. No 
coal had been mined on the little marl field for over sev- 
enty years until recently. 

It was held in the two English cases (2) involving the 
sets of facts contained in the two preceding paragraphs 
that it was a question for the jury to decide whether or 
not the prescriptive claim of right justified the nse 
claimed by its owner; and it was intimated that a verdict 
either way would have been sustained by the court on the 
evidence. It is to be observed that in neither case had 
the nse contended for been made within the prescriptive 
period. In both cases, however, the prescriptive user had 
been broad enough to justify the inference of an apparent 

(2) Ballard r. Dr>oii. 1 TaimL 279; Cowling t. Higginson, 4 
IL A W. 846. 
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claim of right to use generally, for all ordinary purposes 
of a roadway. 

§ 40. effect of exceaiTe tue bj ovner of easement U 
the owner -of an easement uses the srarient land in a way 
not within the scope of his right, he becomes a trespasser. 
For instance, if the eaves of Brown's house overhang 
Black's land, and Brown has an easement appurtenant 
to his lot to have them so overhang and to have the water 
from them drip <mto Bla(&*s lot, he may not extend the 
eaves farther over Black's land, or alter his building so 
as materially to increase the flow of water from the eaves, 
without becoming a trespasser; but he may merely raise 
the eaves without exceeding his rights (3). 

Even thonf^ it becomes impossible to exercise an ease- 
ment according to its terms, the owner of it will not be 
entitled to use the servient land otherwiM than in strict 
accordance with them, unless the impossibility is dne to 
the fault of the servient possessor. For instance, if a 
private way becomes impassable from storms or lack of 
repairs the owner of the easement has no right to deviate 
from it and pass the obstructioo over the adjoining land 
of the servient possessor (4). However, members of the 
public finding a public way impassable may pass the ob- 
struction over lands adjoining the road if there is no other 
reasonably conv^ent puUio way to get to the destina- 
tion (5). 

§ 41. Bepain and improrementi In aid of easements. 
The possessor of the servient land is under no obligation 

(8) EMXTtT T> WalUn. L. a 8 C P. 161. 

<4) Tarlor t. Whltohaftd, S Doag. 746. 

(S) CamplMU T. B«A 7 Ciuh. (HUl.) 401. 
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to make repairs or alterations in order to facdiitate the 
exerdse of an easement, merely because of its existence. 
However, he may have covenanted or in some other way 
iacnrred an obligation to do so. If the owner of the ease- 
ment wishes repairs or alterations made, he may make 
them himself. 

§ 42. Bnbsidiaiy uses within scope of easonent. An 
easement often includes within its scope uses of the servi- 
ent land subsidiary to the m£un one contemplated at the 
time of its creation. For instance, the owner of a way 
to a warehouse may leave good^ brought to or from the 
warehouse, upon the servient land for a reasonable time 
preliminary to loading or storing in the warehouse. He 
would be gnUty of a trespass, however, if he deposited the 
goods upon the way in lieu of storing them in the ware- 
house, or if he caused unreasonable inconvenience to 
other legitimate uses of the land in his methods of load- 
ing, unloading, or delivering for storage (6). The owner 
of an easement clearly also has the right to enter upon 
the servient land for the purpose of making repairs or 
improvements to facilitate his legitimate uses of the land. 

§ 43. Rights of nse of servient possessor. The owner 
of the servient land may make such uses of it as do not 
nnreasonably interfere with the legitimate uses of the 
possessor of the easement. Naturally, the value of these 
remaining possessory rights of user will vary greatiy 
with the nature and extent of the easement. For instance, 
a right of foot-passage across a field in the country would 
not prevent the possessor oT the field from putting his 

«) App1«tOB T. PnUMton, 1 Qnj (Uui.) lU, 
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cattle to graze along the path or from fencing it in l^ re- 
movable rails at tiie ends (7). On the other hand, if a 
broad roadway is granted for all pnrposea as appurte- 
nant to a plot of land nsed for a large fashionable sum- 
mer hotel and it is macadamized by the dominant owner, 
evidently barriers across the road which would delay the 
passage of automobile wonld not be justifiaUe, and its 
Talue as a grazing ground for cattle would be destroyed. 
However, the possessor of the servirat tenranent right- 
fully mij^t use the road for passage in any way and to 
any extent that would neither materially interfere with 
the legitimate uses of the dominant owner, his licensees, 
his servants and agents, nor damage the pavement (8). 

§ 44. Tenninatioii ot easflments. An easement may 
be terminated in the same manner as may a profit a 
prendre (§ 33, above). In addition, an easement may be 
lost by a cessation of use if the holder concomitantly 
gives unmistakable evidence that he wishes to ^ve it np, 
although the servient owner does not afterwards act 
upon the representation in snch a way as to raise an es- 
toppel against the former holder of the easement. 

Let us now consider scone of the ordinary types of 
easements. 

§ 46. Public ways. No land can be used without a 
means of access and egress over other land or water. 
We find striking evidence of the truth of this axiomatic 
statement in the existence of the public streets grid- 
ironing a town or <dty. Sometimes the land covered by a 



Bakeman t. Talbot, SI N. T. S6e. 
Hermftn r. Roberts. US N. T. 37. 
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public road or street is owned by the state or some nranioi- 
pal diviBion thereof; bnt freqnmtly the laud of a street or 
road is owned by the owners of the lots or tracts abutting 
npon it, and the public have what may loosely be called 
an easement of passage. In either case, individual mem- 
bers of the public have no property rights in the street 
or road except as abutting land owners. The rights of 
passage they have are untransferable. 

§ 46. Same: Rights when fee la in abnttiBg ownera. 

When the land of a street or road is owned by the abutting 
landownere, each has ownership of the land usually to 
the center of the street, but sometimes to a less or greater 
extent as the conveyances in his chain of title may indi- 
cate. This gives them, in addition to the technical pos- 
session of the land covered by the street within their 
bonndaries, whatever slight use of the land and control 
over uses may be exercised without conflicting with the 
public use for street purposes. Particularly they have 
rights to light, air, and access from this portion of the 
street, except in so far as these may be interfered with by 
its use for legitimate street purposes. In Ferley v. 
Chandler (9) it was decided by the supreme court of 
Massachusetts that the possessor of land over which ran 
a public highway had a right to maintain a water course 
under and across the highway for the purpose of sup- 
plying his mill with water. In Codman v. Evans (10) 
the following facts were involved: Defendant's bay- 
windows projected over land of which plaintiff was the 

(9) 6 Man. 464. 

(10) e Allen (Uaas.) 308. See aliQ SUte v. Davii. 80 N. C. 3S1, 
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possessor, bnt over all of which ran a pnhlio way. It 
was held that the defendant wag a trespasser on the 
plaintiff's land and was liable to him in damages. This 
second case is a good illustration of the role that the 
possessor of the servirat land may obtain legal redress 
against any one who nses the land in a way beyond the 
scope of the easement over it 

§ 47. Some: Eights vhen fee is in state. If the fee 
of the street is owned by the state or some municipal 
division thereof, an abntting landowner has no pos- 
sessory interest in it. It has been held in many jnrisdic- 
tions however, that he has certain rights of light, air, 
and access over the street, in t&e nature of easements, 
which are subordinate only to the necessities of the pablic 
use of the street, for legitimate street purposes (11). 

§ 48. Sams: Wbat are legitJmate street uses? What 
are legitimate street uses, is a question that has given 
trouble to the courts in suits by abutting property own- 
ers, who claimed that some such use as that of a telephone 
oompuiy, or an electric or elevated railroad was an ad- 
ditional burden upon their servient owner's interest in the 
street, or an unwarranted interference with the use of 
th^r easements of li^t, air, and access therein. Ques- 
tions of this nature were involved in the famous New 
York Elevated Bailroad cases (12). It was held by the 
courts in those cases that an elevated railroad was not 
within the limits of the legitimate street purposes for 
which the land was originally acquired hy the city, and 

<ll) Adams T. CU., B. A N. R Co.. t» Waa. 2W. 
(IS) Stoiy T. N. T. El. R. Co., W N. T. 182. 
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the railroad company bad to pay Qie abnttisg owners for 
the permanent additional damage done to their abutting 
property. 

Sewers, drainage, water, and gas supply pipes clearly 
may be classed as legitimate street nses, if they are for 
service to the public of the mnnicipality in which the 
street or highway lies. A steam railway is not a legiti- 
mate additional burden (13). Telephone and telegraph 
lines have been held legitimate uses in some states, and 
not in others. It has been held quite generally that a city 
has the right to change the grade of a street, although 
the li^t, air, and access of the possessors of abutting 
luid are thereby impaired (11). The subiect matter of 
this subsection is more folly treated in the article on 
Constitntional Law, §§219-20, in Volume XTTT of this 
work. 

§ 49. Same: Some intufersooe with uer of pnbllo is 
Intimate. A possessor of land abntting on the street 
may to some slight extent rightfully interfere with the 
nse of the pnbUc. For instance, be may place skids over 
ttie sidewalk for the purpose of removing boxes or other 
heavy articles, to or from tmcks in the street, provided 
he does not leave them there unreasonably long (15). 

§ 60. Same: Dedicatiott. When a street is not estab- 
lished by condemnation, usually it is opened by dedica- 
tion. The mode of accomplishing this is discussed in the 
article on Title to Beal Estate § § 130arl32a, in Volume 
VI. 



(13) WUlluDfl T. M. Y. C. R. Co„ 16 N. T. 97. 

(14) Roterti V. City of CUcago. 26 m. SM. 

(16) W«Mi T. WUmb, 101 N. T. SH. Ct. C»Uaiuui i 
N. T. 160. 
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It gives the pnblie merdy what may be called an easement 
for the specified purposes, leaving ownership and posses- 
sion of the land unchanged. Statntory dedication in some 
states passes the fee. 

§ 51. Bailways. Bailroads sometimes own the land 
over which their right of way runs, bnt more frequently, 
they have merely a right of passage, for railway pur- 
poses — that is, an easement over it When a railroad has 
merely an easement for its right of way, whosoever is 
owner of the land, generally one of the abutting owners, 
has technical possession of the land covered by the ease- 
ment and a right to use it for any purposes which 
will not interfere with reasonable railway uses. For 
instance, he may coltivate such part of the land between 
the railway fences as is not covered by traces or 
stmctnreg or put to any other easement use by the rail- 
way company. Q^raierally, however, the railroad uses are 
such as practically to exclude all use by the possessor 
of the land, except sometimes drainage; hut the land- 
possessor has still the very important right to restrict 
the railroad company to reasonable railroad uses. Any 
other use of the land on the part of the company would 
be a wTongftil trespass against the land-possessor. 
Whenever the use for railway purposes is permanently 
abandoned, the land-possessor holds the land free from 
the easement which is extinguished. 

Unless by charter or statute, a railroad company or 
axij other private corporation or person having eminent 
domain rights, can not usually acquire by condemnation 
an^ more than a profit a prendre or an easement ove^ 
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land, if one of these incorporeal rifj^ts is reasonably suf- 
ficient for its or his purposes. Therefore, if a railroad 
company wishes to own the ground over which its tracks 
are to nm, it mnst frequently obtain it by some other 
means than through exercise of its eminent domain ri^ts. 
g ^. PilTBte way>. Sometimes a land-possesBor re- 
quires other means of access to his land than are afforded 
by public ways; especially is this true in the country. 
The necessary additional road or path may be obtained 
through a grant of a private right of passage over his 
neighbors* land; or a prescriptive user may have ripened 
into a right for snch a way. However it is obtained, the 
easement will have certain limitations which must be 
regarded by its owner. The way will be over a more or 
less clearly defined conrse which mnst be followed. Like- 
wise, it mnst be used only for the purposes for which the 
easement was created. If A has a ri^t to drive cattle 
over B's ground to Blackacre and drives his beasts to 
Whiteaere lying beyond Blackacre, he is a trespasser, be- 
cause his easement did not entitle him to use the way for 
the purpose of getting to any other place than Blackacre 
(16). That the way terminates at a highway will not 
necessarily entitle the owner of the easement to go 
wherever he pleases after reaching the highway. If the 
highway is the destination contemplated in the creation 
of the easement, he may do so; but if the destination is 
a particular spot beyond the highway, as for instance lot 
X, or a particular place to which the highway leads, for 
instance a market place, the private way can legitimateljr 

(U) Howell T. King, 1 Hod. UO. 



i.y Google 



240 BIGHTS IN LAND OF ANOTHER 

be used only to get in tbe one case to lot X, and in the 
other case to the market place as a destination. In these 
cases, if the owner of the way goes first to the proper 
destination of the easement, and, having finished his 
bnsiness there, goes elsewhere along the hi^way, Utere 
is no trespass, since the way has been used for a proper 
and accomplished purpose. 

If there is an easement of way appnrtenant to Nine- 
acre field over the land of Williams to a public highway, 
and James, who possesses both Nineacre field and Par- 
rott's land adjoining, mows both pieces of property and 
carts the hay from them over Williams' land to the h^h- 
way, he is a trespasser when he carries hay from Par- 
rott's land because the easement can rightfully be nsed 
only for the purposes of Nineacre field. However, if 
James stacks all the hay on Nineacre field and later, de- 
ciding to take it to market, carts it over the private way 
to the highway, he does not exceed his rights. The use 
in this case is bona fide in connection with Nineacre field 
and not with Parrott's land (17). 

§ 53. Same: LicreaBed needs of dominant tenement. 
Lnprorementfl. A way granted as appnrtenant to a cer- 
tain piece of fanning land may or may not legally be 
Dsable for the purposes of the land after it becomes part 
of a thickly settled town. It mast be determined from 
the terms of the instnunent of creation, interpreted in the 
li^t of the circumstances under which it was made, 
whether only present needs or also remotely prospective 
increased needs of the dominant tenement were within 

(17) WUlUma v. James, L. R. S C. P. 677. 
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the scope of the easement. Ordinarily a way aoqoired by 
prescription for general purposes will be good for all 
future needs of the dominant tenement 

The owner of the way may make any improvements, 
such as grading and paving, as are customarily deemed 
necessary for a way of the type to whioh he is entitled. 
The owner of a driveway from his pasture to his fann 
over an intervening field of another probably conld not 
legally bnild a macadamized road against the objection of 
the servient owner. On the other hand, the owner of a 
roadway for general purposes to a country home might 
pave it if be so chose (18). 

{64. PaBsagewayi. An easement of passageway 
throu^ a part of a boilding is a very common type of 
easement. When a portion of a building is owned or held 
under a lease, generally there is such an easement for 
access, egress, and sometimes o&er purposes through 
another part of the building, created expressly or im- 
pliedly by the grant or lease. 

§ 56. Easements of lateral and subjacent support. 
Bi^ts of support from land and buildings of another, in 
addition to the natural ri^t of lateral and subjacent sup- 
port discussed in the preceding chapter (§§4-9), may 
be acquired as easements. If a building is owned by dif- 
ferent persons, each owning one or more floors, as is the . 
case with many of the large apartment building in New 
York city, the owner of one part has a ri^t to insist that 
the support and protection from the weaUier afforded by 
other portions of the building be not withdrawn. Ha 



(18) Nswoomen t. Coolson, S Ch. Dlr, Itt. 
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can not legally compel the owners of the other parts to 
make repairs necessary to maintain the Btmctnre, in the 
absmce of some collateral special obligation or charge 
binding them or their interests in the building. Only ac- 
tive interference vith the support is prohibited by ttie 
right. 

If the land on which the building stands is owned and 
possessed by one person and the bttilding by another, the 
possessor of the boilding legally can prevent any inter- 
ference with the foondations or stability of the bnilding 
through operations on the land hy the land-possessor or 
others. These rights of support are easements, created 
expressly or impliedly by the conveyance or conveyances 
through which there came about diversified ownership in 
the one case of the buildings, and in the other, of the 
land and bnilding. A right to insist that excavations 
in neighboring ground, which will cause damage to the 
buildings on the land of the owner of the right, shall not 
be made may be acquired as an easement. 

§ 66. Party walls. Party walls are the objects of 
easements of support of a most important kind. In cities, 
frequently buildings on adjoining lots will have a common 
wall ruming along the division line. Sometimes this wall 
stands wholly on one of the two parcels of land, and 
sometimes partly on each parcel. Cfenerally, easements 
will exist in such a wall and the land on which it stands, 
created by some grant or agreonent between the owners 
of the respective lots or some of their predecessors in 
title. If, in such a case, the wail stands wholly on the 
land of B, generally he owns the wall and A has only an 
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easement appnrtenant to his lot to have the ase of the 
wall for his building. If the wall stands partly on the 
land of A, and partly on B's land, generally each owns 
the part on his land, and has an easement appnrtenant in 
the other part. 

§ 57. Oreation of party wall easemmti. These rights 
do not necessarily exist if there is a common division 
wall between adjoining buildings, but must be based 
upon some expressed or implied grant or agreement in the 
respective chains of title to the two lots, or npon the 
compliance with some statute giving the right, or perhaps, 
in some jurisdictions, under some circumstances, upon 
prescriptive assertion of a claim to the right. 

§ 68. Statntes concerning party walls. In some of onr 

states there are statutes concerning party walls, some of 
which provide that the owner of land may place one wall 
of his building partly on adjoining land as a party wall, 
and that the neighbor shall have the right to use the wall 
when he bnilds. There have been decisions both for and 
against the constitutionality of these statutes by the 
conrts of different states. Independently of such a stat- 
ute, of course such an infringement of a neighbor's 
boundary line would be a trespass, and the neighbor would 
have the right to take as his own the part of the wall 
built on his ground. 

§ S9. Ownership in common of party waU. Sometimes, 
though rarely in this country, a party wall and the land 
on which it stands, is owned and possessed in common by 
the owners of the two adjoining lots. In such a case, 
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these owners have not mere easements in the wall, bnt 
possessory rights of oser. 

§ 60. Party wall easement rlfhts. An ordinary party 
wall easement entitles its owner to keep the wall in re- 
pair and to increase its height for the porpose of erect- 
ing a taller building, if he does this carefully and with 
dne regard to the stability and purposes of the wall. The 
addition to the wall is subject to tiie same rights as is 
the part beneath. The owner of the easement can not 
compel the owner of the servient tenement to repair or 
to aid him in repairing or maintaining the wall ev«L 
thon^ it is in a ruinous condition. If Uie easement was 
intended to ontlast the natural life of the wall, however, 
he may go so far as to rebnild it, taking reasonable care 
against injuring his neighbor's property in so doing. If 
the easement was created for the life of the one wall only, 
the easement is at an end when the wall is destroyed by 
fire or becomes otherwise totally unusable, and, in such 
a case, the owner of the easement would have no right, 
nnder the guise of repairing, practically to rebnild a new 
wall. He has no right to put windows in the wall (19). 
Indeed, it has been held that he violates the right of bis 
neighbor if he does so, is liable to him for damages, and, 
in a proper case, may be compelled by injunction to close 
up the opening. 

§61. Diviidon fences. A right to have a division 
fence wholly or partly on a neighbor's land is a common 
appurtenant easement. Often there is an accessory obli- 
gation, enforceable against the successive possessors of 

(IS) NormUle t. 0111, 169 Hul. 427. 
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the aeirient tenement, to nutintam the fence at th^ own 
expense. This obligation is sometimee spoken of as an 
easement, but, bedng a right enforceable against partica- 
lar persons only, namely, the successive possessors of the 
servient tenement, it cannot properly be classed da an 
easement, evffli though we use the word in its widest 
sense. It belongs among the rights discussed in tihapter 
m of this article. 

This spurious easement may also be obtained by pr«- 
soription (19a). 

§ 62. Statutes concemin; division fences. Statutes 
providing for the apportionment of the burden of main- 
taining division fences between adjoining owners exist 
in many of our states. Gfenerally they do not require a 
land-owner to contribute to the expense of maintaining 
such a fence, if he chooses to let his land lie nnenclosed 
and unoccupied or sometimes simply unenclosed. Most 
of the statutes prescribe a special process for determining 
the proportion of the fence which each owner is to 
maintain. 

§ 63. Ujfht and air. A right to have light come to 
certain windows or other openings in a bnilding across 
the land of another is a common easement in England, 
and is of less frequent occurrence in this country. It 
is difficult, if not impossible, to obtain easements of light 
and of support for land and buildings by prescription in 
most jurisdictions of the United States. The difficulty 

(19a) Bromon v. Coffla, 108 MAM. 184-6; Adami 7. Tan Alatra% 
26 N. T. 18S. 
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lies in finding a elaJm of right to use, evidouSed by some 
interference with the rights of the possessor of the land 
to be bnrdraied, whi<^ he can snooessfnlly oppose within 
tiie prescriptive period. Easements of this sort may, 
howerer, be obtained by grant, devise, or written contract, 
or through condemnation by a person having eminent 
domain rights. 

§ 64. P0VB. Permanent pew rights in dinrchee an 
generally easements in gross. It is possible, however, to 
give a lease of the pew, involving delivery of possession 
to the pew-holder. If a mere revocable permission to oc- 
cupy is contemplated by tiie parties, the pew-holder has 
no property ri^t to the pew, properly speaking. 

§ 65. Burial rights. Burial rights in a cemetery may 
exist, either by virtue of ownership and I^;al possession 
of a burial lot, or as easements in a lot owned by the cor- 
poration or society controlling tiie cemetery. The use of 
lots in the cemetery by the owners of the burial rights is 
subject to whatever reasonable rules the corporation or 
sodefy controlling the cemetery enf oroes. 

§ 66. Public paAs. Public parks sometimes exist by 
virtue of an easement in the public for that use, though 
probably more frequently the state or some municipality 
owns the park in fee. If the park is created by common 
law dedication, only an easement passes to the public, 
ownership of the land remaining unchanged. 

§ 67. Iffiscellaneoiu easemmts. Bights to drain across 
another's land, either through artificial ditches or through 
pipes, rights to carry water supply by any of various 
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means across auotiier's land, and rights to oonstmot, 
maintain, or nse artificial water courses on another's land 
are common sorts of easements which are governed by 
general principles already noted. 

Telegraph and telephone companies and electric power 
companies frequently acquire easements to maintain 
wires and poles across another's land for the purposes of 
their business. 

A right to flow water upon another's land by means 
of a dam or otherwise la a eommon easement, especially 
in the New England states. 

Other common types of easements are : a right to pile 
lumber or other material on another's land; a right to 
have a sign or part of a building overhang a neighbor's 
lot; a right to place advertisemoits on anotiier's land. 

§ 6S. Implication of easements. If a person makes a 
conveyance of certain land, retaining other land adjoin- 
ing or in the neighborhood, easements may arise by impli- 
cation from the conveyance and the circumstances onder 
which it was made, in favor of the retained land over the 
land conveyed or vice versa, without mention being made 
of them in the instrument of conveyance. The principles 
governing snch implications are treated in the article on 
Title to Hfeal Estate, § § 27-30, in Volume VI. 

Sbotion 3. Equteable Eabbmxktb, 
§ 69. IHstiuotioiu. It has already been pointed out 
(§32 and § 35) that an easement cannot be granted to a 
person so as to ^ve him a complete legal title except 
through a deed, or, in some states, a written instrument 
with or without a seal ; and, that in eases where there is 
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only a good written contract for an easemrait, which doea 
not happen to satisfy the local law as an instnunent of 
grant, there is created in lien of a legal easement, what 
is called an equitable easement, differing little from a 
l^al easement in the layman's view. There is another 
class of equitable easements which have characterislica 
as to validity and enforcement similar to those of the 
class jnst mentioned, with the exception that they can- 
not be converted into legal easements through a decree 
perfecting tiie legal title. It is this class of equitable 
easements that will next be discussed. 

§ 70. Equitable rartrictioiu on ue of land. In selling 
land in the better residence districts of a city, and espe- 
cially in opening a new subdivision for sale as residence 
property of high class, it is generally foond advisable to 
put stipulations in the deeds of conveyance concerning 
the use of the different lots in some particalars. For 
instance, a very common provision is that there shall be 
no building within a certain distance of the street line. 
Another common restriction is that no trade shall be pros- 
ecnted on the pronises. Frequently it is stipulated that 
the buildings erected on the lot shall be of a certaia mini- 
mum valne< Of course all these restrictions have the 
common purpose of creating and maintaining conditions 
which make land very desirable for residences. They do 
not give rise to legal easements, no matter how formal the 
instrument of creation may be, because they do not pro- 
vide for rights to use another's land, but contemplate 
primarily only restriction of the nse 1^ others. How- 
ever, such restrictions will be enforced in equity not only 
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against the promisor and his sncoessors in interest, but 
against the world in general, excepting purchasers for 
value without actual or constructive notice. The conse- 
quent equitable rights belong in the same large group of 
non-possessory rights in land as legal easements. 

§ 71. Beasonable restrictions on use are enforceable as 
eqoitatde easonrnts. It is not merely restrictions in aid 
of maintaining the residential character of land that will 
be enforced in this way. Gfenerally any reasonable limita- 
tion of use, not against public policy, may be raised 
as an equitable easement through agreement with the 
possessor of the servient land. However, the courts of 
some jurisdiction's are not as liberal in permitting them 
as others. In particular some courts have refused to 
enforce as equitable easements agreements excluding cer- 
tain businesses from land, made not for the purpose of 
promoting the residential desirability of adjoining lots, 
but to prevent competition with the promisee and his 



One Owen owned all the land in a little town called New 
Harmony, Lid. He sold a mercantile business to one 
Taylor and leased bim buildings in which to carry it on, 
agreeing in the lease that Taylor should have the mcIu- 
sive right for ten years to keep a store in the town. 
Afterwards Owen leased another house and lot to one 
Rogers, who underlet to Moffat. Moffat opened a store 
on Ihis lot and Taylor sued to restrain him. It was held 
that, whether or not the agreement between Owen and 
Taylor was a valid contract, Taylor had no equitable 
rights in the lot leased to Moffat; and therefore could uot 
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get a decree agunet him (20). The wei^t of antliority, 
however, sustains the enforceabili^ of similar reatric- 
tioDS as equitable easements, provided the agre^nent 
raidng them is not void between the parties to it becanse 
in unreasonable restraint of trade or in some other re- 
spect against public policy (21). 

§ 72. Oontraetg to Mt affirmative^ do not raiw equita- 
ble eaaements. It is to be carefully noted that these 
equitable easemaita do not include ri^ts to compel a 
land-possessor to perform some act. They are merely 
restrictive of the servient owner's user. Rights burden- 
ing a possessor of land in that capacity with the duty 
of some action are not rights good against the world in 
general, and therefore fall, not in this chapter, but in 
Chapter m. For example, a covenant to keep a way in 
repair, made with the owner of the easement by the owner 
of the servient land for himself, "his heirs and assigns" 
would bind the promisor and subsequent possessors of 
the servient land claiming under him, but it would not 
lay a duty to repair on sudi other persons as, for in- 
stance, an adverse possessor of the servient land. 

§ 78. SestrictiTe agreements limited to bind partien- 
lar persons only do not raise equitable easements. Nor is 
a right to restrict the use of particular persons only, as 
for instance, the promisor and his suocessois in interest, 
an equitable easement Nevertheless, the terms of an 
agreonent which include expressly only certain specified 
persons, may be construed and enforced as intended to 

(») Taylor t. OveD, S BlKckt. (Ind.) lOL 
<tl) Hodsa ▼. Sloan, 107 N. T. S44. 
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raise a restriotion against the world in generaL Tfaos, a 
stipulation in a lease that the lessee, "hia representa- 
tives and assigns" shall not sell intoxicating liquors on 
the premises, ordinarily vould be enforced as an equit- 
able restriction against an nnderlessee or any other occu- 
pier who took with actual or constmctive notice or did 
not give valne for possession of the land, becanse evi- 
drattly snch a restriction is intended absolntely to pre- 
vent the prohibited nse. 

S 74. Duration oi equitable easemeoits. A restriction 
may be limited to a certain duration or to the acoompUsh- 
ment of certain purposes, or may be imposed indefinitely. 
Of course, however, if the promisor has less than a fee 
in the servient land, he cannot, without special authority, 
extend the bnrdea beyond the duration of his estate. 
Whenever the purposes for which a restricticm was im- 
posed upon a lot or tract cannot be accomplished and the 
enforcement of it will work a great deal of hardship 
without any considerable benefit resnlting to the plaintiff, 
the courts will no loi^r exact specific compliance with 
its terms, but will give damages to the plaintiff for the 
loss he suffers in lieu of a decree for specific enforce- 
ment (22). For instance, if restrictions are imposed with 
the end of maintaining the residential character of a dis- 
trict, and later the neighborhood becomes permanently 
devoted to business, with the result that Uttle good can be 
accomplished by enforcing the restrictions specafically, 
the courts will not do so, hut will allow only money dam- 
ages for whatever detriment may be shown. 

(2» Jackson \. Stercuon, 1G6 Haas. 4»6. 
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§ 75. Equitable eaMments may be appnrteaaiit or in 
gross. The benefit of an equitable easement may be se- 
cured to a person independently of his posaeasion of any 
particolar land, or it may be intended as an enhanconent 
of the poBsessory enjoyment of one or more certain lots. 
In the first case, the right is an equitable easement in 
gross. In the second case it is an equitable easement or 
easements appurtenant, and foUows the possession of the 
lots to which it is attached as the benefit of a legal ease- 
ment appurtenant follows the possession of its dominant 
tenement. In order, however, tliat an eqnitable right of 
this sort may be appnrtenant to a certain lot, it most 
have a tendency to promote or aid in some way the pos- 
sessory nse of that lot, and there is a conflict of authority 
as to whether a benefit to a certain business which is 
carried on upon the lot, by exclading competition on the 
adjoining lot, is snffident (23). 

S 76. Oreation of eqnitable easemoits. No spedal for- 
mality is required to create an eqnitable easement The 
requisites of a valid contract must exist and it is best 
to put the agreement in writing to escape any difScnlty 
with the statutes of frauds, although some conrts hold 
t^ese agreements not within this statute (24). 

Sbohon 4. Liobnsbs. 

§ 77. Natore of lioonsea. With respect to all ease- 
ments it must be remembered that the acts done are 

(23) Hflld not aofflctent In Norcron t. Jamea, 140 Man. 188. 
Coatra: McHabon t. WlUlam^ 7S AU. S88. 

(24) TruBteei t. I^rncb, 70 N. T. 440, 44T; Hall v. Boloman, 61 
Omn. 47*. 
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justified by a right enforceable against the world in gen- 
eral. If the act is merely permitted by the possessor of 
the servient land, the doer has not an easement, but only 
a licMise — not a right, but a liber^. Licenses are only 
permissions and are always revocable by the licensor. 
Also, they are personal to the licensee, but sometimes th^ 
may include the servants and agents or family or friends 
of a person as subordinate or co-licensees. If the licensor 
ceases to have such rights in a piece of land as enable 
him to control its us^ his permissions to use are clearly 
inefifeotive and cannot be relied on as a defense to a charge 
of trespassing. The licensor himsdf, however, cannot 
revoke a license, and then before notifying the licensee, 
hold him liable as a trespasser for acts done in reliance 
on the license after its secret revocation. 

Jones gives oral permission to Smith to cross Jones's 
lot to reach Smith's house. This is a license to Smith. 
It does not give Smith a right to cross the lot against 
Jones's wish. The license merely makes the use legaL 
Jones may at any time revoke this permission; but he 
cannot hold Smith liable as a trespasser for using the 
way, before he received notice of the revocation. Smith 
cannot transfer his license to anyone else ; but if the per- 
mission was a general one to afford a sole means of access 
to Smith's house for all purposes, it may be construed 
as a license not only to Smith, but to members of his 
family, his servants, agents and friends, and to trades- 
people and all others who come to see him. Jones may 
revoke the permission at any time as to any or all of these. 
If he transfers his lot to another, or dies, whoever sue- 
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oeeda to pMsesaion may without notice hold as a tres- 
passer anyone who continnes the use; for the permission 
of Jones is not effective against any possessor except 
Jones. 

S 7S. Examples of licenses. Licenses to nse land are 
very common — ^mach more common than are easements. 
Every store keeper gives an implied license to tiie pub- 
lic to enter and trade with him. This pemussion a store 
keeper may revoke at any time and he may bar at any 
time any particular member of the public for no reason at 
all. Every householder gives implied permission to any- 
one who wishes to see him to enter his premises for the 
pnrpose. Theater tickets are merely licenses, wbidi may 
be revoked by the management at any time, although if 
this is done without good cause, it will be a breach of con- 
tract unless a privilege to revoke without liability is ex- 
pressly retained. Under any circumstances, a revocation 
without cause will entitle the ticket holder to a return of 
the unearned consideration. The licensee of the ordinary 
theatre ticket is not the original purchaser necessarily, 
but lAoever holds it when the doors open for the per- 
formance. Railroads and hotel keepers give implied li- 
censes to the public to enter their bnildings, offices, and 
cars for the purpose of engaging or using their facilities. 
The acceptance of a guest or passenger gives a license to 
use the accommodations engaged. 

A lodger has a mere license to occnpy his room and not 
a lease on it. If the proprietor of the house, even without 
cause, revokes his license, the lodger cannot insist on 
staying. If he refuses to go, the proprietor may put him 
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off tiie premises, nsing no nimeceBsary force and cansing 
no TuineceBsary insnlt and no serions ingnry to him, with- 
out becoming responsible for assault. However, the 
lodger will have an action for breach of contract, if he has 
an agreement for lodging extending beyond the time of 
e]q)nIsion and no good canse for the termination of the 
license is shown. 

§ 79. Def ective agreement for something more tiuui a 
license. Sometimes an agreement is made for the crea^ 
tion of an easement or some other property right which 
does not eflectually create the right becanse of some de- 
ficiency ID form. For instance, an easement of way is 
stipnlated for orally, or, in a jarisdiotion where a grant of 
real property mnst be nnder seal, in an unsealed written 
instrument. The result at law will be a mere license. 
The consent to use is present; the grant of a legal right to 
use is defective. However, in many cases, if the instru* 
ment is a written contract there may be raised an equita- 
ble interest corresponding to the legal interest intended-^ 
for instance, an equitable right of way inetead of an ease- 
ment. This equitable easement will be due to the equita- 
ble principles of specific performance which are enforced 
nnder circumstances and conditions considered in the 
article on Equity Jnrisdiction in Volume VII of this 
work. 

For the creation of an irrevocable right by estoppel 
against the licensor, see § 25, above. For the specific 
enforcem^it of oral contracts for easements, when acted 
upon by the licensee, see the article on Equity Jurisdiction 
in VolnniB Vn of this work, ]ji no case, however, 



i.y Google 



256 BIGHTS IN LAND OF ANOTHER 

will wbai was clearly intended as a mere revocable per- 
mission by the parties be erected into an easement or other 
irrevocable right by the conrt. A license given by deed is 
etill a license and nothing more, and no expense by the 
licensee will make it more. 

{80. "Lreirocable licemeB." Agreements for nse 
which are enforced as creating eqnitable easements are 
sometimes called ' * irrevocable licenses, * ' bnt this is a mis- 
nomer. Licenses are always revocable, being merely per- 
missions (§ 77, above). If a right ontlaste the duration of 
a licensor's conseot, it is not an "irretvocable license** bnt 
a ri{^t ind^iendent of the ooutinoance of the license. 

There is another class of so-called "irrevocable li- 
censes" concerning whidi a word shonld be said. It is 
frequently stated that "a license conpled with an inter- 
est is irrevocable. ' ' Certainly this does not mean all it lit- 
erally says, for no license is irrevocable, properly speak- 
ing; and an irrevocable right is not always created when 
a person has a licmse and is interested collaterally in its 
continuance. The only tyx>e of case falling within this 
vague expression in which we have a present interest is 
this : X buys hay of Y and wiUi T's consent leaves it on 
T*s land. He afterwards returns to get it and Y refuses 
him entrance and also refaaes to deliver the hay. X has 
a right to enter and cart away the hay provided he can 
do so without a serious personal encounter with Y (25). 
He would not be justified in doing Y great bodily harm, 
though the harm were a necessary result of forrang an 

(S6) Wood V. Huiler. 11 A. A B. 84. 
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entry (26). X'b right of using T's land for the purpose 
of removing the hay is not an "irrevocable license." The 
implied license to enter, py&a vhoi the sale was made, 
has been revoked, bnt X has nevertheless a limited right 
of self-help given him by law under the particular circum- 
stances of the case, which entitles him to act ae thou^ the 
license were still in existence. If Y should deliver the 
hay at his bomadary line, X's right of Altering wonld be 
gone. 

(2S) ChnrcUU ▼. Hulbert, 110 Man. 4& 
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§ 81. DiBtinctions. The ordinary ri|^ts of a land- 
posBessor, discussed in Chapter I, and profits and ease- 
ments, discossed in Chapter II, are rights enforceable 
against the world in general, or what are known tech- 
nically as rights in rem. The contract rights which we 
are to consider in this chapter are good against only par- 
ticular persons, namely the promisor and the successive 
possessors of a parcel of land, holding under title from 
him. Bights, good against particular persons only, are 
known technically as rights in personam. 

g 82. Obligaticm of contracts general^ unassignable. 
Generally, if X makea a contract with Y, no person but X 
is bound, during X's lifetime, to perform the obligation 
which he thereby assumes. We need not consider here 
what becomes of it upon X's death. If X engages Z to sat- 
isfy the contract demand in his place, Z voluntarily as- 
sumes to perform a new duty and incidentally to satisfy 
X's, and is not bound merely by force of the original 



§ 83. OorenasitR in leases binding assigns. Kow let us 

suppose that X leases property to Y and covenants in 
the lease that he will keep the buildings in repair during 
the term of the lease. If X then transfers his landlord's 
interest to Z, Z will be bound on the covenant to repair 
whether or not he had notice of it when he took the trana- 
358 
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fer. He ia bound merely because he has succeeded to the 
poBiUon of X as landlord. He must take that position 
with all its duties. He cannot escape them even by m^- 
ing an agreement with X that X shall see to their per- 
formance. Likewise a landlord may hold the assignee of 
the original lessee, on the lessee's covenants as tenant; 
but he cannot hold a sub-tenant, because he is not a sub- 
tenant's landlord (1). 

§ 84. Same (continned). There are several ad- 
ditional points to be particularly noticed with respect to 
these obligations between landlord and tenant. 

1. In order that it may "mn with the land" or "with 
the reversion," as the technical expressions go, an agree- 
ment most be a covenant — that is, an agreement under 
seal. Simple contract obligations do not "run." Prob- 
ably in some states this rule has been changed by statutes ; 
but it is never advisable to omit having each party to a 
lease or conveyance affix his seal as well as his signature. 

2. The original parties to the covenant always remain 
bound. After they have ceased to be possessed of the 
burdened interest in the land, however, they are respon- 
eible only as qnasi sureties (2). 

3. Each successor to the position of landlord or of 
tenant is bound to performance of the obligations attached 
to his interest and ia entitled to the benefits accruing dur- 
ing the time of his holding and no longer (3). 

4. The only covenants which will nm either as to ben- 
efit or burden are those relating to the rights and duties 

(1) HoUord T. Ratdi, 1 Dons. 183. 
(S) UUtm y. Bmlth. ISl Mui. 610. 
(t) Uuon T. SmlUi, 181 Hmk. HO. 
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of landlord as landlord, and of tenant as tenant of the 
partionlar piece of land leased. If, for inatance, the les- 
see oovenantB in the lease to pay the landlord's debt to a 
third person, or to repair a boilding other than those 
leasad ; or if the lessor coTonants to sell the lessee gro- 
ceries at current market prices, the covenant is collateral 
to the relationship of landlord and tenant and will not 
ran (4). In some donbtfnl cases, the naming of "as- 
signs" and "personal representatives" as persons to he 
bound, will have the effect of making the covenants ap- 
parently of the proper sort and purpose to mn; and gen- 
erally it is advisable to covenant for "executors, adminis- 
trators and assigns" in any case where it is intended that 
the covenant shall "ron." See the article on Landlord 
and Tenant, Chapter III, elsewhere in this volmne. 

S 86. OoToanti between owner of incorporeal right 
and pouessor of servient land. Let ns consider another 
class of cases. X creates an easement over his land in 
favor of T and the two enter into covenants mth respect 
to the maintenance of the easouent or defining their re- 
spective rights and duties ooncemlng it. Such covenants, 
pertaining to the relationship of the holder of an easement 
and the possessor of the servient land, bear an analogy 
to covenants between landlord and tenant in that they con- 
cern reciprocal interests in the same piece of land. In 
most American jurisdictions they are held to ran both as 
to ben^t and burden, under restrictions and roles similar 
to those set forth with respect to landlord and tenant cov- 



(4) Thomaa ▼. HAmud, L. B. 4 Bx. 111. 
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enants in the preceding section (5). Covenants between 
the owner of any other incorporal right in land and the 
possessor of the servient land fall into the same class. 

§ 86. Borden of oontracto generally does not nm at 
lav. Aside from covenants which fall into one of the 
claaaes discnssed in the two preceding subsections, there 
are no contracts the bnrden of which will nm at law so as 
to render successive possessoni of tiie burdened interest 
personally liable in an action at law for damages for fail- 
ure to perform during their respective tenures (6). 

§ 87. Smmlng of the bnrden of obligations in equity. 

1. A covenant good against a certain person at law 
may be specifically enforced against him in equity under 
circumstances determinable by application of tbe prin- 
ciples governing the remedy of specific performance. See 
the article on Equity Jurisdiction in Volume VII of this 
work. 

2. Bi some cases, an agreement which would have run 
at law but for the lack of a seal and which does not merely 
restrict the use of the promisor's lot may be enforced 
against it as an equitable charge, and, perhaps, against 
a subsequent jwssessor personally, in order to prevent 
him from obtaining a benefit inequitaUy. The decisions 
on this point are not numerous and therefore the law 
cannot be said to be entirely clear. However, we have at 
least one good authority. In the case of Whittenton 
Manufacturing Co. v. Staples (7) the supreme court of 



(6) Horse v. Aldrlch, 19 Pick. (Mui.) 449; Fltdi r. 
lU. 111. 

(6) Hurd T. Cnrtta, U Pick. (IUm.) US. 

<7) 164UaM. 81». 
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MaBBachnsetts had to decide a question raised hj theae 
facts: The Taunton Jfannfactnrmg Co. o'wned a tract of 
land along a stream, Thich contained several mill-Bites. 
The company bnilt a lai^ reservoir upstream for the 
benefit of these miU-sites. It conv^ed one of them to the 
predecessor in title of the defendant and stipulated in the 
deed that a rif^t to some benefit from the water-power 
created hj the dam and reservoir above should pass as 
appurtenant to the land conveyed, and that the grantee, 
"bis heirs and assigns, grantees of these premises," 
should be responsible for one-fifth of the damages which 
might be paid the proprietors of neighboring lands for 
flowing them by damming the stream on the retuned land 
of the grantor. The grantee did not sign or seal the deed 
— that is, it was a deed poll. Tberefore, according to the 
law of MassachttsettB, the stipulation to pay a portion of 
the flowage damages was not a covenant of the grantee. 
The qaestion was whether defmdant, who had purchased 
the granted mill-site with notice of the stipulation, could 
in any way be charged with the payment. 

The court held that by the deed an appurtenant ease- 
ment in the water-power raised by the dams on the land 
retained by the Tatmton Manufacturing Company was 
gnmted to defendant's predeoessor. This land was owned 
1^ the plaintiff at the time the claim sued on accrued. 
Therefore plaintiff and defendant oocupied the relation- 
ship of eervient and dominant possessors. The stipula- 
tion concerning flowage charges clearly related to the 
burden of maintaining the conditions on the servient land 
necessary to full eag'oyment of the easement. Tberefore, 
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as the coart stated, it vas an agreement which would 
have mn at law according to the weight of American 
aathority, had it been a covenant; and although it was not 
a covenant, the court decided that it would be inequitable 
not to charge against defendant or his dominant land, the 
stipulated portion of the expense of keeping up the water- 
power in which the defendant had an appurtenant prop- 
erty interest. The court charged it against the land. 

§88. Same (continued). 3. We considered the effect 
of restrictive agreements which raise eqnitable easements 
in the preceding chapter. It is to be noted in this con- 
nection that restrictive agreements which are intended to 
mn with the land at law, may raise equitable easements 
whether or not they have the requisites of covenants 
which mn. For instance, a covenant by a lessee for him- 
self, his representatives and assigns, that no intoxicating 
liqaors shall be sold on the premises leased, cannot be 
enforced as a covenant at law against a sub-tenant (§ 83, 
above) ; but in equity, the snb-tenant may be enjoined 
from breaking the restriction because it may be enforced 
as an equitable easement against him. 

It is frequently said that an agreement nuaing an 
equitable easement runs in equity, and that persons who 
take the servient land with notice or as volunteers are 
bound to perform the promisor's contract. This is not 
true, though superficially it seems a short expression of 
the legal resnlt The contract does not run in equity. It 
raises in favor of the promisee and his successors in pos- 
session of the dominant land, a right in the servient land 
to restrict the use thereof; and it is infringement of this 
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right, not breach of a contract, that gives rise to his canse 
of legal complaint against others than the promisor. This 
will be perceived more clearly if we recollect that these 
equitable easements are enforceable not merely against 
successors to the interest of the promisor, but also against 
persons totally disconnected with his title, sudi as mere 
occnpfflits, trespassers, or adverse possessors (8). In 
fact the contract operates in equity as a grant of an in- 
corporeal rig^t in the servient land. 

4. If X contracts in writing to convey land to Y and 
then conveys it to Z, who takes with notice of the contract 
or takes without giving value, Y can compel Z to convey 
the land to him npon tendering performance of his part 
of tbe contract with X Z is not hound to perform X's 
contract in this case ; but he is bound to respect the equita- 
ble right to the land which is raised by the contract in 
favor of Y and he infringes this right if he keeps the land 
from Y. This is discussed at length in the articles on 
Trusts and Equity in Volume VTI of this work. 

5. Certainly it may be stated that there is no general 
prinaple or rule independent of statute that agreements 
to do an affirmative act, made by the owner of a piece of 
land and intended to bind the successive possessors of the 
land, will bind either them or the land in their hands (9). 
The cases in which either the land or its subsequent pos- 
sessors will he bound are limited to the classes discussed 
in the preceding pages and perhaps some analogues. 

§ 88. finnning of bm^ta ot oontraotB. We have al- 

(8) 17 HUTRrd Ltw RsYlew, 177. 

(S) Bannrd ▼. Bntiuwlck Bide. BoclBtjr, 8 Q. B. D. Wt. 
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ready considered the numing of the benefits of covenants 
between lessor and lessee of land, and dominant and servi- 
ent owners. The benefit of a contract generally is assign- 
able 8d a property interest. However, nnlc^ss the contract 
is negotiable, as is a promiesory note for a certain snin of 
money payable to order or bearer, the assignee of the 
benefit can sne and recover only in the name of the orig- 
inal promisee, except where a statute has changed the 
common law in this respect. In many of our states there 
have been statutes passed which enable the assignee to 
eue in his own name. 

If it is clearly indicated that the benefit of a promise is 
intended I^ the parties thereto to inure at all times to the 
possessor for the time being of a certain lot of land, there 
seems to be no objection in most of our states to {Mrmit- 
ting the benefit to ran with the possession of that land 
without express separate assignment (10). If a posses- 
sor subsequent to the promisee sues for breach of such a 
contract { that is, does not sue for violation of an equitable 
easement or some other right tn the land), he sues as as- 
signee or beneficiary of it. Whether he sues in his own 
name or in that of the promisee will depend upon the local 
procednral law. 

<10) Shaber t. St. Pftut Water Power Co., 30 Hlao. ITS: NaUoMl 
Bank t. Sepir, 88 N. J. U ITS. Ct. Ij'on t. P&rker, 45 Ua. 4T4. 
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LANDLORD AND TENANT. 

JOHN EOMAIN BOOD, 

VrofMwr of Lsw, UnlTtiti^ of """ffF, 



CHAPTER I. 
OSEATTOV AHD KATUKS OF THS BELAnOir. 

Si. In general. Hie relation of landlord and touint 
IB tuually created by contract express or implied, by 
whidi one party, called the lessor, having some interest 
in the land leased, grants to the other party to the con- 
tract, called the lessee or tenant, the right to possess 
and Qse the leased land in fee and forever; or during 
the life of the tenant or some other; or for a fixed and 
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apedfled period of time; or at the mil of &e parties. Tb» 
relation arises when the tenant takes possession, not be- 
fore. 

S 3. Leases In fee, for life, and for years. A lease in 
fee reserving rent to the lessor and Mb heirs and as- 
signs is called fee- farm. Saab leases are rare; and there 
is considerable room for debate, in the absence of statute, 
as to whether the assigns or even the heirs of the gran- 
tor can succeed to his rights tmder the lease agiunst the 
grantee's grantee or heirs, or even against the grantee 
himself; but tmder the New York statutes it has been 
held that the grantor's devisee can enforce paymoit 
against the grantee's grantee, either by an action on 
the contract, hy seidng a distress acoording to the terms 
of the original grant, or even by entering to defeat the 
grant by force of a condition inserted in the ori^^nal grant 
that if the rent should not be paid as agreed the grantor 
or his heirs or assigns might make entry and defeat the 
grant and have the land absolutely (1). 

A lease to one for the term of his life or the life of 
another or others is called a lease for life. A lease for 
any certain and spedfied time (years, weeks, months, or 
days) is called a lease for years; and when the lessee 
has made entry nnder the lease he is said to be possessed 
of his term. It has been held that until entry he has no 
such interest in the land that he can maintain an action 
at law against the lessor to recover it, though he may 



(1) Tan Henmlier r. Uajv, 19 N. T. <8; Tan BeaiKlMr t. Ball, 
1» N. T. 100. 



i.y Google 



THE LEASB 269 

Bne in equity for specific perfommnoe of an agreement 
to leaso. 

5 S. Leases at will, at nifreraiioe^ and fnui year to 
year. When tlie letting is for no definite time, but at the 
will of both, or at the will of either (which the law 
makes mntnal by giving the right to both), it is called 
a tenancy at will. When a tenant holds over after bis 
legal ri^t to remain in possession has terminated, he is 
somewhat inaccnrately termed a tenant at sufferance; 
for if he was a tenant for years he thereby gives the. 
landlord the right to elect to treat him as tenant for an- 
other term at the same rent, and in any event the landlord 
need only make a formal oitry on the premises to aoquire 
the rig^t to sne the tenant holding over as a trespasser, 
and unless the landlord has by word or act given sanc- 
tion to the holding over he need ^ve no notice to qnit, 
but may eject him summarily under the statutes and 
practice prevailing in the particular state. A lease for 
an indefinite period, with a reservation of periodical 
rent, payable yearly, monthly, or quarterly, is often. 
called tenancy from year to year. Such holdings were 
originally merely at will; bnt they acquired this new 
name when the courts in England came to bold nearly 
two hundred years ago, that they could be terminated 
only l^ notice to quit at a rent day not less than six 
months after the giving of the notice. See the article 
on Title to Real Estate, §24, in Volume VI of this work. 
While a stipulation for the payment of reut is a com- 
mon incident to the relation of landlord and tenant, tiiis 
tenancy from year to year is the only kind of taumcy 
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to the ezistenoe of wbidi the obligation to pay nait ia 
esflential. 

§4. Leases hy Implication.. While the relation of 
landlord and tenant is ordinarily the result of contract, 
it may be raised by implication. A tenant for life with 
a limited power of leasing made a lease exceeding his 
power, and died during the term, after which the re- 
mainder-man accepted roit according to the contract 
with the life tenant and later sued the termor as a tres- 
passer. The coart held the suit not maintainable. The 
conrt said: "If the defendant were not a tenant he 
mast have been a trespasser, and so he must have con- 
tinned if he had remained on the premises for any nnm- 
ber of years ; but the plaintiff has, by his own act, ad- 
mitted the defendant to be his tenant, -and cannot, there- 
fore, now consider him a trespasser. It has been said, 
however, that the plaintiff was ignorant of his title 
whrai he received this rent; bnt he was bonnd to know 
his own title, and he cannot avail himself of bis 
ignorance to the prejudice of the defendant, and say 
that, because he did not examine his own title, he may 
consider the defendant as a trespasser and turn him 
ont of possession without notice" (2). If there be a lease 
for a year, and by the consent of both parties the ten- 
ant continue in possession after the term is ended, that 
implies a tacit r^iewal of the contract to hold for an- 
other year at the same rent and subject to the same 
terms. But this relation of landlord and tenant is never 
implied when the acts and conduct of the parties are in- 



(S) Dm d. UarUn t. WatU T Term SS, 



i.y Google 



THE LBASS 271 

consistent with it, as a wrongful entry and adverse pos- 
session, oitry nnder void contract to buy, Sbo. BV>r the 
reason that the nature of the relation of landlord and 
tenant is generally weU known to the int^igent dtizen, 
this general statement of the natare of the illation can 
best be continned by pointii;g out wbat does not create 
that relation. 

§ 5. Liceiue and lease distinspniBlwd. There is often 
serions donbt as to whether the agreement of the parties 
contemplated a permission to the one to nse the property 
of the other without acquiring any interest in it (which 
wonld be a license) or gave the other such a possessory 
interest as to create the relation of landlord and tenant. 
In one case the fire commission ordered the removal of 
seats in a theatre after tickets for the performance had 
been sold; the purchaser demanded the seats he had 
been promised, and made such a disturbance on denial 
of them that he was told to leave or take other seats of- 
fered ; he left and brought suit as for a treepass ; and it 
was held that he could not recover. He might have re- 
oovered in an action for the money he had paid, but he 
could not recover on the theory that he was a tenant of 
the seats; he was merely a licensee (3). Li another case 
it was hdd that an agreement by the owner of land that 
another should hav« the right to cut as much wood as 
he pleased on the land, paying 25o. per cord for the same, 
did not create the relation of landlord and tenant, but 
of licensor and licensee; and that the licensee coald not 
recover in an action of trespass when he was compelled 

(S) Hoin^ T. Nixon, 218 Pa. St 20. 
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to stop (4). A few of the important results flowing from 
the fact that it is a lioense and not a lease are that tiie 
Uoense is not assignable, is valid though created with- 
oat any writing or legal form, and may usually be re- 
voked at will. 

6 6. Aislgnment and lean dirtingpiahed. If the ten- 
ant grants to another the ri^t to occupy the wh<^e 
or a part of the premises demised for a part of the term, 
even for aH but the last day of the term, this is a sub- 
lease; and the new tenant becomes tenant of the first 
tenant, not tenant of the ori^nal lessor. Bnt whenever 
the whole term is made over by the lessee, although the 
deed by which this is done contains new covenants be- 
tween the parties to it and reserves additional rent and 
a ri|^t of re-entry and distress for non-payment of it, 
yet the instmment amounts to an assignment; the re- 
sult of which is that the original lessor may sue the as- 
signee and is liable to be sued by him on the covenants 
contained in the original lease whidi run with the land 
and the reversion as hereinafter explained (see §§ 34-35, 
below). 

S 7. LodgO' and tenant digttngnighed. An entire floor, 
a series of rooms, or a single room, may, no doubt, be 
let for lodgings and so separated from the rest of the 
honse and ^ven over to the possession of the lodger as 
to create the relation of landlord and tenant between 
him and the proprietor of the house. But when one 
contracts with the keeper of a hotel or boarding-house 
for rooms and board, or for rooms alone, whether for a 

(4) Kltebm T. Prldgieii, 8 loaem Law (N. Ckr.) 4t. 
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week or a 7eaT, the technical relatirai of landlord and 
tenant is not created between the parties. 'Hie lodger 
acquires no interest in the real estate. If he is tnmed 
ont of the rooms before the end of tiie time agreed on, 
he cannot maintain ejectment nor in any way recover 
the poaaeasioD of the rooms ; the contract does not have 
to be in writing to be valid, thongh there be a statute re- 
quiring leases for snch a term to be written; and the 
ri^t of the keeper of the house to seize his gooda to 
compel payment of hia bill, must be found either in his 
right at common law to a lien as a public inn-keeper 
against a guest, or in the statutes extending that rig^t 
to boarding-bouse keepers — it cannot be sustained on 
the common law or statutory right of a landlord to dis- 
train for non-paymrait of rent. 

In one case a boarding-house keeper sued on a contract 
to provide rooms and board for defendant and his family 
for $75 per week, who alleged that the agreement wea 
void, because it assumed to pass an interest in land and 
was not in writing as the statute reqnired. The defend- 
ant had left and was not receiving the aoconmiodations. 
The conrt pointed out that the relation of lodger to the 
keeper of the honse is one of service to the lodger rather 
than the use of property, and that he does not have tiiat 
exclnsive possession that a tenant exercises and is en- 
titled to. The court said in part: "The defendant took, 
by reason of the fact that the rooms in which he and bis 
family were to lodge were specified in the agreement, no 
greater legal right in those rooms than he would, if th^ 
had not been so specified, have taken in the house. There 
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was no evidence to warrant the inference of an agree- 
ment Uiat the defendant should hare any ench ezchisiTe 
poseession of the rooms specified as would enable him 
to maintain an action fomided on that possession either 
agaiast the plaintiff or against a stranger. The only 
rights of action between the parties are upon the agree- 
ment itself." And so the plaintiff recorered (5). 

§8. Plats, oflBce rooms, apartments, and desk-room. 
On the other hand, one may by contract and occnpant^ 
become t^iant of an apartment, flat, or even desk-room 
in an office, provided there is that ezcluBive possesraon 
and riji^t of possession essential to an interest in the 
realty. It la not necessary that there be an exclusive 
ontside entrance ; tibe tenants of flats and snitss in apart- 
ment houses and office buildings seldom have that, and 
yet, if they have the exdnsive poasessiMi, the relation of 
landlord and tenant exists. This relation may exist 
though the contract requires the lessor to fnmish light, 
heat, water, or even a janitor to sweep out. One who 
rents a fnmished cottage with right of exclusive pos- 
session and makes entry becomes a tenant. 

5 9. Agent, servant, or tenant. The occupation by a 
servant incident to his employment does not create the 
relation of landlord and tenant; bnt the distinction is 
sometimes very close. The occupancy of the school- 
house by the teacher and the duty to keep it in 
order does not make him the tenant of the sdiool-district. 
The possession of the parsonage by the minister of the 
church as inndrait to his service has been held not to 

(S) WUte T. IbToard. HI Uwa 160. 
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make him tenant of the chnrch Bociefy, and therefore 
they were not liable in trespass for onsting him snm- 
marily without notice npoa dischai^g him from the 
service; and the contrary has been held in other similar 
cases (6). A man hired to work and have charge of a 
farm, and by his contract required to occupy the farm 
house and provide meals and beds for the workmen on 
the farm and care for the auimals, milk, etc., on the farm* 
was held not to be a tenant nor entitled to any notice to 
quit on being discharged, though the housing of his fam- 
ily was part of the consideration for his serrices. The 
work aided, the right ended (7). 

S 10, Same: Slurtration. On the other hand, a quarry 
company was held liable in trespass for removing from 
their boarding-house without notice the goods of the 
keeper, who occupied under a contract to devote his en- 
tire time to the management of the house, pay $65 per 
month as rent, and receive for his services only $4.50 per 
week each for boarding snch men as the company should 
send to him. The court said : 

"If the plaintiff was merely the servant of the com- 
pany^ employed to manage the boarding-house for them, 
there conld be very little doubt but that his use or oc- 
cupancy of the buildings was also as servant, and not 
as tenant, being merely accessory to the more convenient 
performances of his duties as servant If the use or 
occupancy be as servant, the law is well settled that the 
master does not part with the possession, the servant's 

(S) BrlMor v. Bnrr, 120 N. T. 427. 

(7) BownuD T. Bndl«r, Ifil Ph. St lEL 
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possesBion beisi; the master's. If the servant is dis- 
diarged, he must, cm request, qoit the premises ; and, if 
he refuses to go, the master may eject him, and for tiiat 
purpose use snch force as is reasonably necessary. Hie 
master's right in this respect does not depend npon the 
question whether the servant is ri^tfnlly or wrongfully 
discharged, but exists in the one case as well as the other ; 
the master incurring the risk of paying damages for 
breach of the contract of enploymrait, which would be tiie 
servant's only remedy. But the question here is, was 
plaintiff the servant of the company at all, or was he their 
tenant T A tenant may be defined to be one who has pos- 
session of the premises of another in subordination to 
that other's title, and with his consent. No particular 
form of words is necessary to create a tenancy. Any 
words that show an intention of the lessor to divest him- 
self of the possession, and confer it upon another, but of 
course in subordination to his own title, are sufficient. 
While, of course, the existence of certain things is neces- 
sary to constitute a lease, there is no artificial rule by 
which the contract is to be construed. It is largely a 
question of the intuition of the parties, to be collected 
fo)m the whole agreement. 

"It seems to us that the agreement in the present case 
all looks to a leasing of these boarding-houses to plun- 
tiff, and not to an employment of him as agent to manage 
them for the company. Every provision of the contract 
contemplates his occupancy as landlord or proprietor. 
There is nothing to indicate that Ms posstssioo of the 
buildings was not to be «ccluaive; on the contrary, the 
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natture of the biiBiitess and the maimer in 'whidi it was 
ran necessarily imply that it was to be ezcluBlTe. He 
was to nm the business, not for the benefit of the com- 
pany, but for himself; the profits, if any, being his, and 
the losses, if any, he would have to stand. He took his 
chances on the ntunber of boarders he would get; the 
company did not obligate themselves to fnmifih any par- 
ticular ntunber. He furnished the houses and provided 
the supplies at his own expense, jnst as any boarding- 
honse keeper would do, if muning the business as prin- 
cipal, and not as agent for another. What was paid him 
was for boarding the men, and not as compensation for 
services as agent. Moreover, he had to pay a fixed rent 
for the use of the buildings, the amount of whidi was 
not at all dependent upon the number of boarders the 
company furnished. It was to be the same whether 
they furnished one or one hundred. The manner in which 
the board-bills of the men or the rent for the buildings 
were to be paid is unimportant That was a mere ques- 
ti(m of convratieoice. The fact that plaintiff was obligated 
to board the company's men, and that he was to give his 
time to the supervision of the boarding-houses, is not 
at all inoonaistent with the idea of a lease. la short, the 
whole contract, in onr judgment, shows an intention, 
not to employ plaintiff's services as agent, but to lease 
the buildings to him, witii juet such covenants and con- 
ditions as to the manner of thar use and the mode of con- 
ducting the businesa as would naturally be incorporated 
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into a lease, in view of the relation the buildings bore 
to the company's bnainesa" (8). 

§ 11. Working cm shares. What is known as farming 
on shares, wbidi may be working in any business for a 
share of the profit but is more common in cropping land 
than in other occupations, may be any one of three very 
different arrangements ; and which it is depends on the 
terms of the contract. EHrst, it may be a hiring of the 
cropper by the landowner, it being agreed that a share of 
the crops raised shall be the cmsideration for the serv- 
ices rendered. Secondly, it may be a sort of partnership 
in which one of the partners famishes the land, the other 
famishes the labor, one or both furnish the seed and 
tools, and they share in the profits. Of, thirdly, it may 
be a lease, in whidL the landowner agrees to receive part 
of the crops as rent The relation of landlord and tenant 
exists between them only in the case last named. 

If it is a contract of hiring to be paid in a share of the 
crops, the landowner owns the whole crop, and the work- 
man has no interest in it which he can sell, mortgage, 
or which will excuse any intermeddling with it by him, 
until his share has been delivered to him in payment, 
and the landowner has the right to make the divisi<m. On 
the other hand, if it is a contract of leasing, and a part 
of the crop is to be paid as rent, the tenant owns the 
whole crop, has the exclusive right to managanent and 
division, and the land owner has at most only a lien on 
the crops for his rent until bis part has been paid to him 
by the tenant. Stich a leasing differs fr<Hn a letting for 

<S) U^tbody T. Trnelion. S9 Hlna. 810. 
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money rent 011I7 in the fact of tiie personal element that 

the prodnce of the land largely depends on who is doing 
the farming, and this takes from the tenant the right to 
assign the lease without the consent of the landlord, 
which is not necessary to an assignment of the right of 
the tenant onder a lease reserving rent payable in m<mey. 
For the same reason the tenant conld not sublet; and 
upon such subletting it has been held that the landlord 
may demand and recover of the tenant a money rent, or 
take possession as for a forfeiture if there was in tbe 
lease a condition of forfeiture on breach of any of the 
terms of the leaaa 

The relation of landlord and tenant is not created by 
a mere contract to farm on shares with joint possession 
and management by the owner and cropper. To the 
existence of that relation it is essential that the contract 
shall contemplate an exclusive use and possession by 
the tenant. Such contracts may also assume the nature 
of a mortgage, as where it is agreed that the landowner 
or any other shall furnish the seed or supplies necessary 
to prodnce the crop and shall have a lien on the crop 
for his advances, or a lien for his advances and a share 
of the crop for tbe use of the land. The courts will 
constnfe the contract to be a lease if the share of the 
crops is to be paid to the land owner as rent and when- 
ever it appeu-s from the terms of the instrument as a 
whole &&t a lease was intended (9). 

§ 12. Lease or contract to sell. TaMng possession un- 
der a contract to sell and convey does not create the re- 

(0) Uerer t. LlTflaley, 4G On. 487. 
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lation of landlwd and tenant between the bnyw and 
seller. Bat there is nothing to prevent a lease and a 
contract to sell being embodied in the same writing; and 
where both are not intended, it is sometimes difficult to 
determine from the instrnment which the parties in- 
tended. That the parties have need the word "lease" or 
*'rent" or similar expressions in the papw is significant 
bnt not controlling; the intent is gathered hy the oonrt 
from the instmment as a whole, and the oonrt will not 
consider what the parties may afterwards desire to test- 
ify as to what they onderstood or intended by it — the 
instmment is the best evidence as to that. The parties 
may also insert in a lease a provision that it shall operate 
as an absolute sale npon some snbseqnMit event. 

Under a written contract, whereby the owner of land 
rented the same to another for a term of years at a 
stipulated rent, to be paid annually in cotton or its equiv- 
alent in money, the tenant to pay all taxes and make 
certain improvements during the term, although the con- 
tract also contained a provision that the tenant should at 
the end of the term have an option to purdiase the land 
at a named price and on specified terms, the relation of 
landlord and tenant was held to exist betweoi the parties 
during the continuance of the term; and therefore the 
court refused to restrain the lessor from suing ont a 
warrant under the statute to eject the tenant summarily 
daring the term for n(m-payment of the stipulated 
rent (10). In another case (11) the court ordered spe- 

<10) CUBord T. QreMlnser, 96 0«. ?S>. 
(11) DsTla T. Robert. » A1&. 40L 
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cific performance of the contract, where the lease was: 
"I. D, have this day rented to B (the land describing it) 
for the term of 10 years . . . and if he pays to me the 
above-named rent at the times agreed on, then I hereby 
agree to make to eaid B a good and snfficirait deed to 
said land as a free gift." The court held the payment of 
the rent soffident consideration for the promise to con- 
wy, 

A contract of pnrchase is often converted into a lease 
by a danse inserted in the contract that upon default in 
making payment the vendee shall be deemed the tenant of 
the vmdor and liable for a stipulated rent for the term 
of his occnpancy ; or the parties may at the time of the 
default agree for a continued possession and paymoit of 
rent. But in the absence of such an agreement the buyer 
does not become the tenant of the seller by making de- 
fault in his payments, nor liable to pay rent as for nse 
and occupation. On the other hand, it has been held 
that a contract to sell and deliver possession at a future 
day, or a present sale reserving possession till a day 
named does not make the seller tenant of the buyer ; and 
yet failnre of the seller to deliver possession on the day 
named has been held to entitle the buyer to recover pos- 
session by summary process as against a tenant holding 
over after his term is expired. 
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$13. Neoauity of writiiiff. Statute of bwids. At the 

common law no writing was necessary to any lease, 
even for a thoosand years ; but by the statute of frauds, 
29 Car. II (1677), c 3, §1, it was declared that to pre- 
vent frauds commonly endeavored to be practiced by 
perjury, aU leases for more than three years should 
from hencefortii have the force and effect of leases at 
will only, unless they were reduced to writing and signed 
by the parties making them or by their agents thereunto 
lawfully authorized by writing. That statute has not 
the force of common law in this country, because it was 
enacted since the settlonent of the colonies ; bat statutes 
in substantially the same terms will be found in all the 
states, patterned after this statute, and varying from it 
only in that many of th«n require all leases for more 
than one year to be in writing, and some of them say 
within a year "from the making thereof". In the ab- 
sence of this phrase, most of the oourts have held that 
an oral lease for the full term allowed is void unless it 
is to begin at once. In a few of the states requiring 
leases for more than a year to be in writing, oral leases 
for a year to beg^ at a future day are held to be valid. 
Bj the original statute and the statutes of several of 
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the states no oral lease is valid unless the rent reserved 
thereon is at least two-thirds as much as the nse of the 
land for the term is worth. By some statntes all oral 
leases have merely the effect of estates at will. The 
power to another to make the lease mnst be at least as 
formal as the lease to be executed, that is nnder seal if 
the lease must be nnder seal, and may be for g^ieral 
pTurposes including the particular lease by its general 
terms, or it may be for the particular occa»on. A lease 
executed by another in the presence of the lessor axtd 
signed for him at his request is deemed to be executed 
by the lessor in person, and no written power is neces- 
sary; bat is such cases the lessor usually adds his cross 
to authenticate the signature. 

§ 14. What is a snflBcient writing? These statutes do 
not require that the writing shall be executed under seal, 
and a perfectly valid lease may be made without observ- 
ing the proper legal fonns. A letter offering to give 
or take the lease, and specifying the terms, and a reply 
accepting the offer unconditionally constitute a sufficient 
lease under any of the statutes. But if the reply im- 
poses new terms no lease is made ont till these are un- 
conditionally accepted by the other party. No lease is 
made ont unless the writing or writings make reasonably 
certain what premises are intended, by describing them 
or making some reference by which the description may 
be ascertained; nor unless the time of commencement 
and duration of the term and the amount of the rent to be 
paid are stated. A signed and dated receipt on a bill 
<^ sale of hay and oats, with the memorandum "Left at 
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stable on O street where F takes poBseBBioa. Bent to 
begin October 1, 1870, for one year at $150,** was held 
a Bnfficient memorandmn under the statute, parol evi- 
dence being rraorted to to aid the description (1). Again, 
a receipt for $10 "from C on roit of store on comer of Z 
(No. 22) and C streets, which C is to have for a $100 a 
month raitil May, 1873," was held snfficient (2). While 
tiie statnte requires that the lease be signed by the party 
making the same, any mark designed by him for a sig- 
nature will suffice ; it need not be bis name. The signa- 
ture need not be at the end, though that is the only proper 
place. The writing may be printed, and if written by 
hand may be in ink or with pencil. 

§ 15. Certain^ ot Una requind. As to the certunty 
of the term, it might be a valid lease at will without any 
certainty as to duration; but without certainty as to the 
time of commencement it would se^n to hare no validity 
unless as a license whidi would operate as a defense to 
an action of trespass for taking possession before being 
forbidden to do so. In an old case it was held that when 
one poBseseed of a term for 40 years granted to J as 
many of these years as should be arrear at the time of his 
death, the grant was void because of the uncertainly 
both as to GommencoDent and duration, and was not like 
the case of a grant to a man for life and to his executors 
for four years after his death, which gave the executors 
a certain term though the time of cfHumoicement was 
left to be ascertained by a future evMit, whereas in this 



<1) Butman v. Perktns, 111 Ham. SO. 
(S) RMnlaston t. Caa^, 71 nL 811. 
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case if the grantor shotdd lire the whole 40 years there 
would be no term (3). In a Massachusetts case (4) the 
owner was allowed to recover possession, on the gronnd 
that the lease was void for uncertainty of both com- 
inencement and duration, where the defendant had gone 
into possession under a letter written him by the plain- 
tiff in these words: "I hereby let you the whole of my 
house on Mercer street in South Boston, when said bouse 
is suitable to be occupied by you, for a rent of $480 per 
annum, but it is to be understood that in case, after two 
years subsequent to your moving into the house, I should 
wish to live in the house myself, I can do so, and that 
then you may still retain, if you wish (certain rooms 
mentiCHied) for such a time as may be agreeable to ns 
both." It would have been a good lease for two years 
notwithstanding it was to begin when the house was 
made fit to occupy and possession taken, the court 
thought; but the fact that it was to continue for an 
uncertain time after the two years expired unless the 
lessor should derare to tahe possession was held to de- 
stroy the certainty entirely. 

§ 16a, Otiier fonnal reqniremuits. A revenue stamp 
has at times been required by statute on penalty of not 
being admissible in evidence. Delivery of the lease by 
or for the lessor, and acceptance, express or implied, by 
or for the leseee, are essential to give it effect. Ao< 
knowledgement by the lessor before a notary is often 
made essential to entitle the lease to record where thora 

<S) Brooke, Abridg. Tit Lmkm, 66. 
(4) Hnrrar ▼■ ChBrringtoii, M Hb«b. 2S9. 
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ia a statnte requiring snch inBtmmeiitB to be recorded 
to be valid against persouB withont notice of them. 

1 19. Effect oi altering on void lease. Thongh the 
lease may not be so executed as to be valid it wiJl at least 
operate as a license, so as to prevent the lessor main- 
taining an7 action against the lessee for a trespass in 
entering. It will also operate as a good lease at will or 
from year to year, thongh void under the statnte as to tiie 
term agreed on because not in writing and signed as r&- 
quired. Thongh it is void as to the term, it is valid in all 
other respects, sncdi as the time of year that the rent shall 
be paid, the obligation to pay, the amount of the rent, and 
the time of termination. In an action of ejectment it 
appeared that the plaintiff's agent leased the farm to the 
def^idants by parol for seven years, who entered and 
paid an installment of rwit accordingly. Afterwards the 
plaintiff gave notice to quit on Lady-day, which would 
not be the time for termination of a year, wherefore he 
was n<m-snited, and, on motion to set aside the non-snit, 
the motion was dismissed. The court said: "Though 
the agreement be void by the statute of frauds as to the 
duration of the lease, it must regulate the terms on which 
the tenancy subsists in other respects, as to the rent, the 
time of year when the tenant is to quit, etc So where a 
tenant holds over after the expiration of his term, with- 
out having entered into any new contract, he holds upon 
the former terms. Now, in this case, it is agreed that 
the defendant should quit at Candlemas ; and though the 
agreement is void as to the number of years for which 
the defendant was to hold, if the lessor chose to deter- 
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mine the teDano7 before the expiration of the serai 
years, he can only pat an end to it at Candlemas" (5). 

§ 17. When part perfcmnaace will vaUdata oral leases 
in eqni^. Moreov^, parol leases for more than a year, 
and parol contracts to execute leasee in the futore for 
a longer period, may, like other parol contracts concern- 
ing interests in land, become enforcible in eqnity without 
complying with the statute, by reason of the part per- 
formance of the oral contract, and the fraud and injustice 
that woald be visited on one of the parties by permitting 
the other to avoid it on a technicality after he bad per- 
mitted the other to alter his position so that irreparable 
injury would be inflicted. The mere payment of rent 
will not make an oral lease for more than a year valid for 
the fnll term; but taking possession under the lease will, 
in most states. Some require, in addition to possession, 
the payment of rent or expenditures in making improve- 
ments upon the property. What acts are sufficient for 
this purpose is treated in the article on Equity Jurisdic- 
tion in Volume VH of this work. 

§18. Lease or agreement for lease. It is oft«i a 
point of doubt whether the instrument executed by the 
parties was a lease or an agreement for a lease. If it 
was merely an agreement for a lease to be executed in the 
future, the proposed lessee acquired no interest in the 
land at law by the writing, could not maintain an action 
of ejectment on it to recover possession against the les- 
sor, nor even defend and retain the possession against 
an action for the possession by the lessor against him 

(S) t>M d. Rlsp T. Bern. S Smith's Laadlnf Cuea, 'Tl. 
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in oase he has taken possession} and on the other hand, 
this preliminary contract wonld not sustain an action by 
the lessor for rent Whether the instrument is a lease 
or a preliminary contract is merely a question of iaten- 
tion to be gathered from the terms of the instrument 
and the oonstroction vtaich the pairties have given it. 
That the lessee has taken poseession onder it is indicative 
that it is a present demise ; that he has paid and the les- 
sor accepted rent is even stronger evidence in the same 
direction. That possession has not been taken xmder 
it might afford some, though hut slij^t, indication of a 
contrary intention; but in this case the question must 
be decided principally on the terms of the writing. 
Where the terms are nncertain, as "subject to the usual 
covenants/' as to which there might be a difference of 
opinion, this tends to show that the parties intended that 
a more formal instrument should be drawn and that the 
present writing is merely an agreement for a future 
lease. If the instrument shows that the party intending 
to make the lease has no power yet to make it, the same 
inference would follow. But if it appears that the writ- 
ing was intended to give possession it may operate as 
a lease thoogh its form is "agrees to let," or the pos- 
session is not to he taken till a future time, or the house 
leased is yet to be built. Agreement for the execution 
of a future instrument is most indicative that the present 
instrument is not a lease. "Demise, lease, and to farm 
let" or other words of present demise, are most indica- 
tive that a lease is intended. 
§ 19. Agreement for lease: Usual oovraant. An 
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agreement to make a lease entitles both parties to have 
the lease made accordingly and accepted. If the pre- 
Uminaiy agreement doee not specify what covenants the 
lease shall contain, the parties are entitled to have a 
lease with the nsnal covenants, and what are the tisnal 
covenants depends on the practice in the particnlar com- 
mnnity ; bnt if the parties have designated in the prelim- 
inary agreement what covenants shall be ioclnded, or 
specified what they consider the usoal covenants, no 
others can he demanded. Among the most common 
covenants may be mentioned promises that the lessee 
shall pay rent, keep and retnm the premises in repair; 
and that the lessor shall have a right of entry to inspect 
the condition of the premises, shall pay the taxes, and 
secnre qniet enjoyment to the lessee. Covenants held 
not to be within the nsnal covenants are promises by 
the lessee to rebmld in case of accidental destmction, 
not to assign nor sublease, not to conduct a particular 
business on the premises, to insure, that rent shall cease 
in case of destmction, that the lessor shall have a right 
of entry if the rmt is not paid or other covenants are 
hrokea by the lessee, etc. 

§ 20. Same: Remedies for breach of. Befnsal to take 
or give the lease as agreed entitles the other party to sne 
for and recover damages he may suffer from the breadi; 
but before bringing such an action the party intending it 
should make a direct demand for the lease, or tender 
such a lease as he is entitled to have accepted. Demand 
of a lease to which the party is not entiUed, tender of a 
lease such as the other party is not bound to aocept, or 
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either before all conditionB hare been performed whidi 
the agreement imposed on the part;^ contemplating the 
suit, will be of no avail. If the lessee refoses to accept 
the lease, the remedy of the oymer at law is an action 
for damages, though in eqnity he may compel the lessee 
to accept the lease; and if the lessor refuses to make the 
agreed lease the lessee has similar remedies. If the 
lessor has not the whole premises to grant, the Irasee 
may have specific performance to the extent that the 
lessor has title to give it, and may have a decree for 
abatement of the rent in proportion and for damages for 
the loss of the residue of the property. Bven where 
spedfio performance as to the whole is decreed, the 
lessee may have a decree also for such damages as he 
has suffered from the delay in obtaining it by a decree. 
The damages recoverable for breach of the agreement 
by ather party are the value of the agreement to the 
other; to the lessor, the loss on the rent if the premises 
can be leased to anyone else, and, if not, the whole rent 
leas what the owner was able to realize from the use ol 
them himself; to the lessee, the difference between the 
agreed remt and the rental value of the premises, plus 
such sums as he has expended in improv^n^itB, repairs, 
and in preparing to take poBseasi<m, and, in some cases, 
prospective profits from the occupation where these can 
be proven with sufficient certainty. See the article on 
Damages in Volume XI of this work. If he paid a fee, 
bonus, or commission to get the lease, he is entitled to 
recover that. 
§21. ImpUad oomumti: OowdUloa of premlMS. 
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There is no implied covMiant that premises leased are 
fit for the purpose for which they are hired, whether for 
otiltivstion, habitation, manafactnre, or trade. There 
is no implied covenant that they are tenantable, or even 
safe. There is no implied promise that the lessor will 
pnt or keep them in repair. In England and Masaachn- 
setts it has been held that the implied warranty of fitness 
in the sale of chattels for a special purpose extends to the 
lease of fomitare, so that in 'a lease of furnished apart- 
ments or a cottage for a short term there is an implied 
covenant of tenantableness, which justifies the tmant in 
abandoning and refusing to pay the rent if the place is so 
infested with vermin as to be uninhabitable, and so of 
similar defects. But in a number of the other states 
the soundness of this distinction has been doubted or 
denied. 

In an action for rent of a furnished house at a sea- 
side resort for five months for a rent of $325 payable in 
advance, the defense was that ten days after taking pos- 
sesion the defendant abandoned the place because the 
cellar was filled with water which came up through a hole 
in the cement floor of the cellar, so that the house was 
too damp for habitation, and that he had notified the 
plaintiff in writing at the time of quitting. The court 
reviewed the English decisions, and held that the facts 
alleged constituted no defense (6), But Trtiere apart- 
ments were leased for five years "to be occupied for 
lodge purposes, and in no case to be used for any busi- 
ness deemed extra hazardous on account of fire," and in 

<«) Hnmr T. AlbertMn, 60 N. 3. L. ItT. 
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an action for the rent the defendants set np that they 
had abandoned because the walls and floors were not 
Bnfficientlj deadened to render the place suitable for 
lodge purposes, and that the lease had been taken in 
consequence of a previous promise by the lessor to make 
them fit (wbidi the trial judge hdd to be superseded 
because not put into the writt«i lease), and that in an 
effort to moke the place suitable the plaintiff had taken 
up the floor and neglected to replace it, the supreme 
court held that the defense was good, saying; "As the 
use was designated, the floors of the room had to be 
deadened, as was well understood by the plaintiff; and, 
W9 soon as complaint was made that it was insuCBciently 
done, he recognized his duty in the premises, and prom- 
ised to remedy the defect This he failed to do; and 
after the defendants had waited, as they claim, a reason- 
able length of time for him to make the change, and the 
plaintiff still failing to perform his promise and make 
the same, they surrendered up the premises to the plain- 
tiff and removed therefrom. . . . Whai a landlord rents 
a boilding, and in the lease, as in this case, limits its 
use to a certain specific purpose, and the tenant agrees 
to do no more than keep the same in as good repur as 
when taken, it is evident that the landlord reconmienda 
the building as snitable for the purpose in the condition it 
then is, if there are no modifying clauses to the contrary 
contained in the lease ; and it should be so held ; other- 
wise there would be no consideration for the tenant's 
agreement to pay rent" (7). 

(7) Tonne r. OoUctt, «l Wch. m. 
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When the landlord assures the tenant that the premisee 
are in good condition in any respect to induce him to 
take the lease, or with knowledge or snspidon of any 
defect resorts to any artifice to prevent the proposed 
tenant from discovering the defect, there is a substantial 
frand which will enable the tenant to avoid the lease 
and defeat an action for the rent; and if the landlord 
conceals a dangerous condition the tenant may recover 
any dunages he suffers therefrom (8). See § 50, below. 

§22. Same: Pomession, enjoymait, and w forOi. 
There is an implied covenant or promise from every 
lease which has nothing express on the subject that the 
lessee shall be allowed to take possession without moles- 
tation or hindrance by the lessor or any otiier, and that 
he shall have the quiet enjt^ment of the premises during 
the whole term. If possession is withheld, the lessee 
may, after making formal entry, bring ejectment against 
the lessor or other persons restraining him, and recover 
possession and damages to the valne of the term for 
the time lost, but not generally any prospective profits he 
hoped to make in business on the place. The landlord 
is not bound to put the tenant into possession, and is not 
liable for trespasses committed by strangers daring the 
term. 

There is also an implied promise on the part of the 
lessee that he will pay the reserved rent and observe 
the other stipulations of the lease, whether he signed it 
or not, commit no waste, and that at the end of the 
term he will redeliver the possession to the lessor. 

(t> HUUkw T. Tbonidrke, 108 Hmk. S85. 
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§ 23. Ihterpratation of leasee: General roles of cm- 
BtrncticwL The general rules of coDstmction of all wnt- 
ten instnunents apply to leases, viz. : the object is to find 
the intention of the parties, which is primarily to be 
gathered from the instrameat as a whole and not from 
single expressions; a reasonable and lawfal intention is 
to be presomed in preference to an unreasonable or 
unlawful one ; each a coostmction is to be given as will 
give effect to the whole instmment and reconcile all its 
provisions if possible, bnt if impossible the first provi- 
sion prevails over the later one, except that when one 
is printed and the other is written the writtraL clause 
controls, as the more likely to express the true intention 
of the parties ; doubts are to be resolved in favor of the 
lessee, because the writing is furnished by the lessor and 
is supposed to be his language; words are to be under- 
stood according to their ordinary meaning, except that 
technical and trade terms are to be given their technical 
or trade meaning; the court will consider the relations 
of the parties to each other and the property, and receive 
evidence of the circnmstances under which the lease was 
made to enable the judges to put themselves as nearly 
as possible in the position of the pities and see things 
and interpret language from their point of view, but 
will not listen to what the parties now wish to say they 
intended by the language they used; the construction 
agreed to and acted on by the parties is correct ; the whole 
contract is presumed to be contained in the writing, and 
all prior negotiaticms, terms, and stipulations are pre^ 
sumed to have been abandoned unless incorporated la 
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the writiii^; but BnbseqneDt modificationB supported by 
8tt£Scient consideration are binding thongb not indoTsed 
on the lease nor reduced to writing. An independent 
prior contract may be proved to explain the lease though 
the prior contract was merely by word of mouth. 

§24. Same: Length of term. Description of pn^terly. 

A lease may be made to b^in aa from a past date, and 
a dated lease is presumed to begin from the date, an un- 
dated one from the delivery of it Conflicts betwBen the 
length of the term granted and the time the lease is to 
end as stated in the lease are charged to error in compu- 
tation, and it is held to be a lease for the length of time 
granted, and the time for ending must yield. Where 
there are two descriptions of the premises leased and 
they do not agree, the estimate of the number of acres 
must yield to the description by location or name; in 
descriptions l^ metes and bounds, courses and distances 
are controlled by the monuments referred to; a grant 
to a street or stream extends to the middle of it if the 
lessor owns so far; a false description does not vitiate, 
if there is a sufficient description without it. A lease of 
a house by street and number includes the lot on whidi it 
stands and the appurtenant ont-buildings ; a lease of 
rooms and apartments includes the right of way thereto 
from the street ; a lease of a building includes the right 
to use the outer walls for advertising purposes. A lease 
of the mines <m land described where no mines are 
opened includes the right to open any mine for any 
mineral on any part of the premises; but if there are 
opened min^ the lessee has no right to open new mines. 
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A lease of a farm does not pass the right to open a mine 
on it. A lease of land on tt^iich crops are growing' passes 
them to the lessee nnless the crops are expressly re- 
serred. 

§25. Same: Dependmoe of promises of parties. If 
covenants are independent one party may sne and re- 
cover for a breach hy the other party though he has 
not performed bis own covenants yet; bnt if they are de- 
pendent, soit before performance by the plaintiff is pre- 
mature. Whether they are dependoit is detfflmined by 
express provision, or more often by the role that if they 
are to be done cononrrently, one for the other, they are 
dependent; if they are to be done at different times, if 
the covenantor has had the benefit of the covenant on his 
part, or a penalty for breach is provided, they are in- 
dependent. The landlord must perform before he can 
sne on a contract to repair with materials to be famished 
by the lessor, to keep in repair after the lessor has re- 
paired, or to pay rent after being given possession. He 
may recover the rent thongh he has not kept his promise 
to keep in repair dnring the term. 

Section 2. Covena^ttb m Leases abd Thbis Effsot. 

S26. Covenoiit for quiet enjoyment. As stated, a 
covenant for qniet enjoyment is implied from the fact 
of lease; bnt this implied covenant may be extended or 
restricted to a great extent by express provision. There 
can be no recovery for breach of a covenant for qniet en- 
joyment, either express or implied, without an actnal 
or eonstmotive evieiion of the tenant or one holding 
through him. What acts will amount to an eviction is 
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often difficnlt to detenuine. It lias beai held that the 
covenant is not broken by the mere existence of an ont- 
standing paramonnt title, where the lessor acted in good 
faith and the lessee has enjoyed the possession nndis- 
tnrbed during the term, nor «ven though an action of 
ejectment has been commenced against him, there being 
no other evidence or acts of eviction. In a Massaohn- 
setts case an action for damages for breach of the cove- 
nant for quiet enjoyment was held not sustainable, the 
court saying: "Of the parties to tbeee actions between 
landlord and tenant, the latter, having remained in pos- 
session until the end of the term demised, now allegee 
as an eviction the fact that during the term his landlord 
entered on the premises under a claim of right to repos- 
8MB them for breach of cov^iants by the tenant, on which 
final judgment for the tenant was rendered; and he 
further alleges as breaches of the implied covenant for 
quiet enjoyment, the same entry and suit, and the fact 
that the landlord, knowing that the pranises were of 
value to the tenant only for his business of oommon 
victualler and seller of liquors, cansed the license com- 
missioners to refuse him a liquor license, and also caused 
his license as a common victualler to be taken from him 
wrongfully and without right. None of these acts were 
an eviction of the tenant, nor an ouster equivalent to fm 
eviction, for the reason that he remained in tite occupa- 
tion of the premises until tiie end of his term; and for 
the same reason, if for no others, none of them worked 
a breach of the implied covenant for quiet enjoyment. 
The entry was a formal one, not interrupting tiie ten- 
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ant's oocapation, and doing him no damage. The pro- 
eesB was not a malicdons suit, and for it Mb costs as the 
prevailing party are his only remedy. Assmning that 
the entry was an nnjnstifiable attempt to oast tiie ten- 
ant, which, if he had yielded, wonld have been an evic- 
tion, and a breach of the coveDant, as he did not yield, the 
entry was at most a trespass, for which he might recover 
nominal damages in a snitable action, but not in this 
present suit, which by his declaration he has elected to 
treat as an action of contract for breach of covenant. 
The alleged acts of the landlord with reference to the 
tenant's licenses from pnhlio anthorities had no t^idency 
to intermpt, and did not interrupt the tenant's posses- 
lion" (9). 

§27. Same (oontinaed). In a number of cases the 
oonrts have given the tenant judgment for damages for 
a hrea^ of the covmant for quiet enjoyment thoi^h he 
remained oontinually in possession. So where the tenant 
leased part of a house and the landlord later suffered 
prostitutes to occupy the rest of the house openly; or, 
when the lease was of the bar of a hotel with covenant 
l^ the lessor not to sell liquors in the house during the 
term of the lease, and the lessor later built a wall shutting 
off access to the bar from the hotel and bmlt and opened a 
bar on the other side ef the house in an annex; and such 
a oevenant was held to be broken by a lease of the same 
pr^nises by the lessor to another before the plaintiff's 
lease and oevering his term (10). On the other hand, 

(I) International Trait Co. v. Behumann, 1G8 UaM. 187. 
(10} HcAlMt«r V. Landen, 7» OaL 79. 
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it has been held that this oovenant does not include a 
covenant to repair, and is not broken by the premises 
becoming untenantable for want of repairs, nor by the 
eiifltence of restrictions upon the nse wicumibering the 
lessor's title and enforced against the lessee, nor by the 
taking of the premises from the tenant by eminent do- 
main proceedings even thongh prc^ecnted by tiie lessor 
(11). An actual eviction by a paramount title or by the 
lessor or anyone claiming under him would undoubtedly 
be a breach of the covenant for quiet enjoym^it; and 
by the greater weight of authority interf^^ice which 
prevents the tenant erver acquiring possession is a breach 
of this covenant, whether this restraint be exercised by 
the lessor's sanction, by a paramount title, or by the un- 
lawful act of a strangeA But if the tenant once gets 
peaceable possession, no subsequent unlawful eviction 
by a stranger without the lessor's sanction will be a 
breadi of the covenant for quiet enjoyment. It was 
even held that such a covenant in a lease of land in Amer- 
ica was not broken by the fact that the unwarranted 
ouster by the revolutionists during the term was later 
sanctioned l^ the English government making a treaty 
of peace with them by which it acknowledged the inde- 
pendence of the colonies (12). 

§ 28. Same: Assignees. Damages. The covenant for 
quiet enjoyment runs with the land and the reversion, 
so that the lessee's assignee may sue for a breach of it 
after the assignment, and the lessor's grantee is liable 

(11) Oooireu- B. H. Co. v. Bottoa T. Co., ITS Man. HE. 
(U) Dndlar T. FoUlott, 3 Torm R«p. 684, 
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for breaches of it by his permission. The damages gen- 
erally allowed on recovery for breach of Hub covenant 
are the value of the lease above the rent dne to the de- 
fendant ; and the plaintiff may also recover the costs paid 
by him in defending the action by the holder of the para- 
moont title on which the tenant was evicted and the dam- 
ages he was comp^ed to pay in snch snit to the holder 
of the better title for mesne profits. 

§ 29. OoTenant for further awnrance. This covenant, 
to execnte at any time snch farther writings and con- 
veyances as may be necessary to pass the title for the 
term contracted, or as the lessee may be advised is neces- 
sary for that pnrpose, is not much nsed. Under this 
covenant the lessee may reqnire the removal of a judg- 
ment incambering the premises, or the conveyance of 
any title acquired by the lessor after making the lease, so 
far as is necessary to make good the term leased. 'Diis 
covenant is not broken by refusal of ihe lessor to ezecate 
writings whic^ wonld be nngatory and nseless. 

§ 30. OoTttiant against Incombranoea. This covenant 
— ^"that the premises are free from all incmnbrances" 
— is a covenant against any right or interest in the land 
which may subsist in any third person to the diminatioD 
of the value of the land to the lessee bnt consistent with 
the passing of some title by the lease. It is one of the 
greatest practical importance; it is broken the moment 
it is made, if at all; the statnte of limitations im- 
mediately b^ins to mn against it; by the majority of 
courts it is held to be personal, so as not to ran with the 
land or be availaUe to the assignee of the lease ; and it 
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is broken by the existence of ai^ ontstandini; option, 
leas^ mortgage, easement, restriction on the use, rent 
charge, tax, inchoate right of dower, or other like right, 
legal or equitable, whether known to the lessee at the 
time of taking the lease or not, and without any dis- 
turbance of his possession by the person holding snc^ 
ri^t. It is held not to be broken by the existence of snch 
an obvions public easement as a highway across the 
premises, in actual use and known to the lessee. 

§ SL Oovraanttt of seidn and right to convey. These 
covenants also are held to be purely personal; broken as 
soon as made if at all; immediately b^;in to outlaw; and 
are not available to or against any but the parties. These 
covenants nsnally amomit to the same thing, but one 
may have right to convey by virtue of a power without 
bong seized. The advantage of these covenants to the 
leasee is that he may sue because of an outstanding title, 
which would not amoont to a breach of the covenant for 
qmet enjoyment because not asserted. 

§ 32. Restrictioiui upon the nse and coltivatioii. In 

the absence of any express provision in the lease, the 
tenant takes the premises subject to any restrictions as 
to use that were binding on his lessor, and the further 
obligation to do nothing that will amonnt to waste or 
nuisance and in the coltivation of the lands to observe 
the rales of good husbandry according to the cnstom 
of the conntry. He has no right to remove from the 
premises manure made from the products of the soil 
leased, but should return it to the land to maintain its 
fertility. Manure made from feed brought onto the 
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pretoisea he may remove if it has not been mixed with 
manure made from the products of the farm. If the lease 
has been obtained by fraudulently indacing the leasor to 
suppose that the premises are wanted for a particular 
purpose only, a court of chancery will, at the suit of the 
lessor, restrain other uses injurious to the lessor, though 
nothing was said in the lease about it. A lease of prem- 
ises "to be used for" a particular purpose named will 
also restrain the right of the lessee to use them for other 
purposes, though there is no express clause of restric- 
tion as to the use; but the fact that the lease grants the 
lessee expressly rights he would not have but for such 
grant, such as to put down wells for the manufacture 
of salt, or to open a quarry on the land leased, does not 
restrict the right of the tenant to use the premises for 
any lawful purpose other than Uie one spedfied. 

The right of the lessee to use may be, and often is, 
restricted further by provisions inserted in the lease, 
that the premises shall be used only for a private resi- 
dence, that no business or no dangeroos or offensive 
trade shall be oonducted on the premises, that the lessee 
shall personally reside on the place during the term, and 
the like. All these restrictive clauses are given a reason- 
able but strict construction. A covenant against carry- 
ing on an offensive trade does not prevent conducting 
such a dangerous trade that insurance against fire can- 
not be obtained on the building; and in determining what 
is an offensive trade the court will consider the character 
of the neighborhood and the use to whidi the premises 
bave been put in the past. A covenant to use the prem- 
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iscB only for a residence for the lessee himself ia iu>t 
broken by his mariTing and living there with his wife, 
diildren, and honse servants; nor hy selling at auction 
on the place the fnniiture that has been used there. 

Covenants restricting the use of the premises ran 
with the land and the reversion, so that they may be 
enforced by the grantee of the lessor and against the 
snblessee and the assignee of the leesee. The lessee may 
be held liable on his contract for a breach by himself or 
any claiming by assignment or lease under him, to the 
amonnt of the damages resulting therefrom, and a conrt 
of equity will restrain him and all others from threatened 
violations, and in the same suit award damages for past 
wrongs. If the provision is a condition instead of a 
covenant not to do the thing, the lessor may on that 
ground enter and terminate the lease as for a forfeiture. 

§ 33. Option to terminate, renew, at pnrduuw. The 
mere fact of lease gives neither party the option to 
terminate, renew, or purchase; but such stipulations in 
leases are common. Whether tiie provision is merely 
optional with the one party, or a covenant oiforcible by 
the other, is a question of construction determined by 
the rules before stated (§ 23). Whether it be an option 
or a covenant it runs with the laud and the reversion. 
An opti(m to purchase, renew, or terminate given to the 
tenant may be exercised by his assignee against the 
lessor or his grantee. Such tm option reserved by the 
lessor may be exercised by his grantee against the lessee 
or his assignee. If the option is subject to conditions, 
tiiese must be performed or tendered before performance 
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I7 the other party is demandable. ^ch stiptilationa are 
not void for want of mntnality. The granting of tlie 
lease ia snfScient consideration for the tenant's agree- 
ment that in case of sale by the landlord the lease may 
be terminated without notice. The acceptance of the 
lease by the tenant and his promise to pay rent fnmish 
snfSdent consideration for the lessor's promise that the 
tenant may terminate at a specified time or have a re- 
newal on stated terms, or purchase at a stated prioeu 
9Dch provisions are not valid nnless they specify the 
prioe to be paid for the conveyance, the property which ia 
to be conveyed, and so forth. Where the time dnringf 
which the option may be exercased is not specified it may 
he ezerdsed at any time during the term and not after- 
wards. If the time is specified, the termination of the 
lease in the mean time by a conditional limitation does 
not necessarily terminate the option; but if the lessee 
forfeits his term the option falls with it (13). If the lease 
requires notice of the exerase of the option to be given, 
the notice should be ^ven to the peiBon then having the 
title affected by it. Covenants expressly for perpetual 
renewal are valid, but the courts do not favor them, and 
oonstroe a covenant merely for renewal as a covenant to 
mean one renewal on the terms of the first lease. 

(18) Ober T. Brooki, 162 Ham. 102. 
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1 34. What oovenaots mn with the land and rarenlon. 
In an English case whidi has alirays been r^arded as a 
leading authority on this subject, Spencer leased land 
with a covmant that the lessee should bmld a wall on a 
certain part of it The lessee assigned his term to J, 
and he assigned it to another, whom Spencer sned for 
not bnilding the wall within the time limited. The action 
was held not maintainable, and in this case the judges 
laid down many rules as to when covenants run and when 
they do not, and among them the following: 

"1. When the covenant ext«ids to a thing in esse [in 
being] , parcel of the donise, the thing to be done by f oroe 
of the oovmant is quodammodo [as it were] annexed and 
appurtenant to the thing demised, and shall go with the 
land, and shall bind the assignee, though he be not bound 
by express words; but when the covenant ext^ids to a 
thing which is not in b^ng at the time of the demise 
made, it cannot be appurtenant or annexed to the thing 
which hath no being; as if the lessee covenants to repur 
the houses demised to him during the term, that is parcel 
of the contract and extends to the support of the thing 
demised, and therefore is quodammodo annexed appurte- 
nant to houses and shall bind the assignee although he be 
305 
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not bonnd expressly by the corenant; Int in the case at 
bar the covenant concerns a thing whidi vas not in esse 
at the time of the demand made, bnt to he nevly bnilt 
after; and therefore shall bind the covenantor, bis ex- 
ecntors or administrators, and not the assignee, for the 
law will not amiez the covenant to a thing which hath no 
being. 

"2. It was resolved that in this case, If the lessee had 
covenanted for him and his assigns that they wonld make 
a new wall upon some part of the thing demised, that, 
forasmtu^ as it is to be done upon the land demised, 
it shall bind the assignee; for althons^ the covenant 
doth extend to a thing to be newly made, yet it is to be 
made npon the thing demised, and the assignee is to take 
the ben^t of it, and therefore shaU hind tiie assignee by 
express words. So cm the other side, if a warranty be 
made to one, his heirs and assigns by express words, the 
assignee shall take benefit of it Bnt although the cove- 
nant be for him and his assigns, yet if the thing to be 
done be merely collateral to the land, and doth not touch 
or concern the thing dranised in any sort, there the as- 
signee shall not be charged ; as if the lessee covenants for 
him and his assigns to build a house npon the land of the 
lessor which is not parcel of the demise, or to pay any 
collateral sum to the lessor or to a stranger, it shall not 
bind the assignee, because it is merely collateral and in 
no manner tonches or ccmcems the thing that was de- 
mised or that is assigned over; and therefore in snch 
case the assignee of the thing demised cannot be (diarged 
with it no more than any other strangw. 
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"3. It was resolved, if a man. leases sheep or other 
stock of cattle, or any other personal goods for any time, 
and the lessee covKLants for him and his assigns at the 
end of the time to deliver the like cattle or goods as good 
as the things let were or snch price for them; and the 
lessee assigns the sheep over, tliis covenant shall not bind 
the assignee, for it is but a personal contract, and wants 
snch privity as is between, the lessor and lessee and his 
assigns of the land in repect of the reversion. Bnt in the 
case of a lease of personal goods there Is not any privity, 
nor any reversion, bnt merely a thing in action in the 
personality, which cannot bind any bnt the covenantor, 
his ezecators and administeators, who represent 
him" (1). 

§ 35. Same: Oimiment and Ulnstrations. While the 
propositions thus stated in this old case have in the m^n 
been adhered to since, the importance of the insertion of 
the word assigns is not admitted by all courts ; and it has 
been held in several cases that a covenant by a lessee to * 
build on the demised premises by such a time is as bind- 
ing on his assignee, without insertion of the word assigns, 
as wonld be a covenant to keep in repair a building 
already on the land; and in substance it is not easy to 
see how there is a distinction between a covenant to im- 
prove land now in being by bnilding on it, and a covenant 
to improve the same land by shingling or painting a 
honse already on the land. 

Regarding the rule that a covenant concerning the land 
shall run with the land, there is no exact criterion to de- 

(1) Bpenesr'* Due. 5 Cok«. lU, 
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termine what things concern the land« and it is not always 
easy to dedde. The decisions are not entirely in faarnuuiy, 
and the discussion of this topic may as well be closed by 
Baying that it has generally been held that the following 
and the like covenants run with the land and the re- 
version: covenants to repair, to renew the lease, to re- 
new perpetnally, for quiet ^oyment, not to assign, not 
to sublet, to retnm the land as well stocked as at the he- 
ginning of the lease, not to commit waste, not to carry on 
a certain dangeroaa trade, to insure, to build a mill suit- 
able to mill the ores from the lessor's adjoining land, to 
pay taxes, to pay rent, or to pnrdiase improvements to 
be made by the tenant. An agreement not to exercise 
a trade in competition with the lessor has been held not 
to ran to bind the assignee. The lessor may secnre the 
■ame resnit from even a covenant that will not nm with 
the land, by inserting in the lease a condition or cove- 
nant against assigning without the written consent of the 
lessor, which, if ever needed, may be given on the like 
terms so as to avoid the roles that a condition once wuved 
is gone forever. 

§ 36. Poww to aadgn, STiblet, mntgage, eta In the 
absence of restraint by statute or provision in the lease, 
a lessee may assign, sublet, or otherwise dispose of his 
term and interest, without any assent by the lessor, or 
against bis objection; and his assignee, sublessee, or 
mortgagee, may likewise, in the absence of sncsb restric- 
tions, assign, sublet, or mortgage the whole or any part 
of his interest Bat of course none of these transactions 
give the assignees or snbtoiaiits rights against the lessor 
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snperior to those held by the tenant, nor bind the rever- 
sion further than it is bound by the terms of the lease. 
There are statutes in a few of the states forbidding trans- 
fers by tenants without the consent of the lessor: in Ken- 
tucky, Missouri, and Kansas, if the lease does not exceed 
two years; in Georgia, if it does not exoeed five years; 
in Texas, irrespective of the length of tiie term. The 
Missouri statute is held not to prevent subleases; the 
contrary is held in Texas. If a transfer is made in viola- 
tion of the statute the landlord may have the assignee or 
subtenant enjoined from trespassing on the land, or may 
waive the objection and hold him and his goods in action 
or distress for the rent (2). 

§ 37. Attornment is the act of the lessee or tetmit, 
in recognizing the grantee of the reversion as Ms land- 
lord, and may be by express words or by such implica- 
tion as payment of rent to him. At common law, at- 
tomment was essential to enable the grantee of the re- 
version to sue for the rent; but this dilBcolty was evaded 
by making a transfer by fine, or later by a conveyance 
operating under the statute of uses, 27 Hen. VIII, c. 10, 
and finally the necessity for attornment was abolished by 
statnte, 4 Anne, c 16 (1705). In this country some courts 
have held that attornment is not necessary ; in some the 
statute is given effect by a sort of equity thou^ it was 
enacted since the settl^nent of this country ; and in some 
states it has in effect been re-enacted, so that now at- 
tornment is not necessary to a complete grant of the re- 

W FoiTMt T. Darnell, 8S Tex. WI; Hoort t. OoanUan Trntt Co., 

178 HO. ns. 
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version in moat of the statee. Jt there is a sublease in- 
stead of an ass^poment (§ 6, above), neither the lessor 
nor bis heirs, assigns, or grantees can maintain any ac- 
tion on the covenants of the tenant's snbtmants to pay 
him rent They are the tenants of the tenant, and he is 
entitled to the rent they are bound to pay. If the first 
tenant dies, his representatives may sue for the rent ; and 
if the first tenant assigns the reversion of his term t^e 
rents of the subtenant are incident to the term and pass 
with it 

§38. AsRigiimflot, nibleaae, and mortgage distin- 
gniahed. An assignment of a tenant's term is a transfer 
of his «itire interest. If he parts with his whole inter- 
est in the whole property, that is an assignment of the 
whole; if he parts with his whole interest in a part of 
the property leased, that is an assignment as to so much. 
If he rents parts of it to different persons for his whole 
term, then such persons, to the extent of their holdings, 
are assignees. If the new tenant ta^es the land for a 
shorter time than the lessee has he is a subtenant and not 
an assignee; he is a tenant of the lessee, not of the lessor. 

In an action of ejectment by the lessor to recover pos- 
session because of an alleged subletting without his con- 
sent in writing, contrary to the terms of the leiue, the 
oourt said: "The first question is, did the lessees sub- 
let the premises without the written consent of the lessor. 
They executed an instrument to Bower, by which they 
gave him the right in the premises for two years and 
seven months, and a privilege for four years longer by 
his giving two months' notice. The defendant contends 
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that this is not a anblease, bat that it is an Msigmnent 
of the lease to them, or of their term. It is said that 
when a lessee conveys his whole estate to an alienee, the 
conveyance amonnts to and is called an assigmnent ; and 
that the distinction betwe^i an assignment and a lease 
depends solely npon the quantity of interest which passes, 
and not npon the extent of the premises transferred. An 
assignment creates no new estate, bnt transfers an ex- 
isting estate into new hands; an under-lease create a 
perfectly new estate. 

"In this case, these graieral principles will not entirdy 
satisfy, and we most learn how they have been applied 
in particnlar instances. We find that though a lessee 
make an instmment, which by its terms conveys the 
whole of his interest in the premises, if he reserve to 
himself a reversion of some portion of the term, it is 
an under-lease, and not an assignment. It has accord- 
ingly been held, that though the instmm^it dispose of 
the whole unexpired term, if it contain a covenant to 
surrender the premises on the last day of the term it is 
an under-lease and not an aasignment. And again, if 
there be a right reserved to the lessor to re-enter on 
breach of conditions, this makes a snblease. S>o it has 
been held that a reservation of a new rent makes the 
instmment a sublease. Undoubtedly the chief of these 
is the reversion of some portion of the term. There- 
fore though the instrument executed to Bower does, in 
the term of two years and seven months demised and in 
the privilege for the further term of four years, cover 
the whole unexpired term d^uised by the plaintiff to the 
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Broimers ; yet it is a sublease and not an assignmrait. It 
is in the form of a lease ; it reserves to the Bronners rent 
at a new rate and at a new time of payment ; it stipnlatee 
for a right of re-entry on nonpayment of rent, and <hi the 
breach of certain conditions contained in it ; it provides 
for a surrender of the premises to tixem on the expiration 
of the term. Thas the Bronners did not part with their 
whole interest in the premises and in the lease thereof 
to them" (3). 

Thus it appears that an assignment is a transfer of 
the lessee's term; and a subtenant is cme who leases all 
or part of the rented prranises of the lessee in soch a way 
as to leave a r6versi<mary interest in the original leese^ 
and this is most snrely done by a lease for a less term than 
the lessee had. A mere permissive use of the land which 
amounts to nothing more than a license is not a breach 
of a stipulation against subletting, nor is sndi a pro- 
vision broken by the lessee putting bis servant or agent 
in possession and <diarge of the premises. The sub- 
stance of the transaction and not the form of the paper 
determines the question as to its character. A transfer 
in the form of an assignment is a mortgage if it was in 
fact made, not to pass the estate, but to secure payment 
to the transferee of a debt dne him from the lessee, to 
whom a re-transfer is to be made upon payment. 

§ 39. Bestrictions Ttpon transfer: Strictly eonstmed. 
Bestrictions upon transfers by lessees in fee simple are 
void on grounds of public policy, as tending to create 
perpetuities; but restrunts on transfers by tenants for 

(8) CoUina T. Hubronck, 66 N. T. 167. 
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life or years are not open to that objection. All re- 
strainta npoa alienatioa are, however, constraed strictly. 
A condition or covenant against assigning is not violated 
by subletting; a stipulation against subletting is not 
broken by assigning; a stipnlation that the lessee shall 
not assign is not violated l^ the bankmptcy of the lessee ; 
nor by an assignment by his administrator or execator; 
nor by a sale on execution against him; nor even, one 
oonrt has held, by hia giving a mortgage on it and allow- 
ing the mortgage to be foredoaed. A stipnlation that 
neither he nor his representative shall assign to a person 
named is not violated by his assignee or subtenant assign- 
ing to snch person. 

% 40. Same: Prorislons for forfeitare. A provision in 
the lease for an entry and forfeiture of the lease in caae 
of violation of the restraint on assignment and snblettii^ 
is of the highest importance to the lessor. A mere pro- 
vision in the lease that the leasee shall not assign is only 
a covenant at best, for the breach of which the lessor 
wonld have an action against the l^see, and in most cases 
would be able to recover only nominal damages. Snch a 
covenant wonld not render the assignment void, nor in 
any way restrict the estate acquired by the assignee, ex- 
cept that it would prevent him acquiring the right to sue 
the lessor on such covenants in the original lease as 
would, but for the covenant not to assign, accrue to his 
benefit, such as covenants mnning with the land. Bnt a 
provision amounting to a condition, for the breach of 
which the lessor may enter and forfeit the term, is a real 
restraint, whidt in ordinaiy cases will prevent any at- 
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tempt at violation, and, in the ^ceptional case in whidi 
there is a violation, will afford the lessor real redress. 

And yet conditions are constmed even more strictly 
than covenants when they restrain ali^iation, for the 
very reason that they cause a forfeiture in addition to 
the fact that they restrain trade and commerce. All that 
baa been said of the strict construction of covenants 
against alienation applies with added force to such con- 
ditions. An assignment in violation of the condition is 
waived and confirmed by the lessor accepting rent from 
the assignee with knowledge of the assignment, and the 
lessor cannot thereafter claim a forfeiture for breach of 
that condition; but be may still sue the lessee for breach 
of his covenant. Slich conditions are also generally held to 
be indivisible; and if (me assignment ia permitted or 
waived the condition is gone forever. Where a lease is 
made to three, subject to tiie condition to be void if an 
assignment is made without the consent of the lessor, 
and the lessor later consents to an assignment by one ot 
his interest, the others may afterwards assign without 
bis consent, and he can claim no forfeiture for it. 

g 41. Same: Effect against aaaignees. If one cove- 
nants for himself and his assigns not to assign, an action 
may be maintained against the lessee's assignee for 
breach of the covenant, for it is one that runs with the 
land and the reversion. Ia one case the court said : ' ' The 
alleged assignment was without tiie assent of the lessor. 
The lease contained a provision prohibiting the assign- 
ment without the written assent of the lessor; but it is 
urged that the condition was wholly disdiai^ped by the 
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leave given to McCabe to assign the lease to the appel- 
lant, and that the covenant a^inst assignment without 
written consent became exhausted by one consent to as- 
sign. . . . The assent declared that the assignment 
shoold be sabject to each and every covenant, condition, 
and provision of the lease, and expressly provided that 
no further assignment 'of the said lease shall be made 
without written consent;' and the law has no arbitrary 
rule that, under an assent so conditioned, the assignee 
who has accepted such assent, and enters into possession 
thereunder, is discharged from the condition of the lease 
and Qie assent, and may assign the tease at will" (4). 

%42. Effect of aasignment: Between lessor andlMsee. 
The lessee is as liable to the lessor on the covenants of 
bis lease for rent accmed and to accme, and on the other 
covenants, after as before the assignment. Upon cove- 
nants implied merely from the relation of tenancy and not 
expressly set forth in the lease he is no longer liable. In 
a celebrated old English case (5), in an action by the 
lessor against the lessee for rent accrued after the as- 
signment the defendant claimed that by the assignment 
he was relieved of liability for fatnre rent. But on great 
deliberation and conference between all the judges, it was 
held that by the assignment the lessee was not released 
from the obligati(ms of his ctmtract; and the court held 
that there are three binds of privity by which moi may 
be boond to pay, viz.; privity of contract, privity of 
estate, and privity of contract and estate combined. 

(4) springer y. Chicago Real Eetate L. A T. Co., 202 lU. 17. 
<E) Walker's Case, 3 Coke, S2a. 
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"Privity of oontract only ia personal privity, and ex- 
tends only to the person of the lessor and to the person 
of the lessee, as in the case at bar when the lessee as- 
signed over his interest; notwithstanding his assignmoit 
the privity of oontract remained between them, though 
the privity of estate be removed by the act of the lessee 
lumBelf. And the reason thereof is: first, because the 
lessee himself shall not prevent by his own act such 
remedy which the lessor has against him by his own con- 
tract; but when the lessor grants over his reversion, 
there, against his own grant, he cannot have remedy, be- 
cause he has granted the reversion to another, to which 
the rent is in<udent. Secondly, the lessee may grant the 
tenn to a poor man, who shall not be able to manure the 
land, and who will for need or for malioe snfFer the land 
to lie fresh, and thai the lessor Trill be without remedy 
rither by distress or by action of debt, which would be 
inconvenient. Privity of estate only: as if the lessor 
grants over his reversion or if the reversion escheat, be- 
tween the grantee (or the lord by escheat) and the lessee 
is privity of estate only; so between the lessor and the 
assignee of the lessee, for no contract is made between 
them. The privity of contract and estate together is be- 
tween the lessor and the lessee himself [before assign- 
ment of the lease], ... If after the assignment of 
the lease the lessor grants over his reversion, the grantee 
shall not have an action of debt against the lessee, for 
the privity of contract as to the action of debt holds only 
betwixt the lessor himself and the lessee himself; so in 
such case if the lessee dies, the lessor shall not have an 
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action of debt against his execntors, for the privity con- 
sists only between the lessor and the lessea" 

§43. Samo: Between leasn- and asdgnee. An as- 
signee is liable to the lessor and his grantee by virtae of 
his privity of estate, on all the covenants that mn with 
the land, and for all breaches occnrring while he has the 
estate, sndi as the covenant to pay rent, make repairs, 
or cnltivate the premises in a particular manner ; bnt he 
is not liable for any breaches of these covenants which 
occnrred before he acquired the premises or after he dis- 
posed of them. By again assigning he does not avoid 
liability for breaches while he held. In an action against 
an assignee of a lease for rent, he defended that he had 
assigned before the rent accmed. The original lease con- 
tained a covenant not to assign without the consent of 
the lessor; when the defendant took the assignment tiie 
consent of the lessor was given on condition that the 
assignee should not assign without the lessor's consult, 
to which the defendant assented. The court said: "It 
is well settled that by virtue of the privity of estate be- 
tween the assignee of the leasehold and the lessor, such 
assignee becomes personally liable to the lessor while he 
holds the estate as assignee, for the performance of the 
lessee 's covenants which nm with the estate. . . . By 
accepting the assignment of the lease, and ihe written 
assent of the lessor, Harding, in virtue whereof the aa- 
signment became effective, and entering into possession 
of the premises thereunder, it must be held the appellant 
held possession as assignee under the terms and condi- 
tions of snch assignment and written assent, and that he 



i.y Google 



818 liANDLOBD AND TENANT 

thereby aBsumed the position of McCabe, the original 
lessee, so l<Hig as he remained assignee of the lease, and 
became obligated to perform the covenants and condi- 
tions of the lease in aa fall and complete a manner as 
the original lessee, McOabe" (6). 

$ 44 Kflecfc of sublease. A sublease does not affect 
the existing HaHIities between lessor and lessee, save 
that the possessory ri^ts of the latter have been trans- 
ferred to the snblessee in possession. As between lessor 
and snbtenant, the latter is not personally liable to the 
lessor on any covenants of the lease express or implied ; 
becanse there is neither privity of contract nor of estate 
between them. The subtenant does not hold the estate 
created by the lease bnt the new estate created by the 
lessee. And yet he takes the land subject to all the 
hardens under which the tenant held it, for the latter 
conld not pass a better estate than he has. If there are 
any acts named in the lease the doing of which is therein 
declared to be a condition for the breach of which the 
lessor may enter and terminate the lease, he may make 
such entry for the doing of the act by the subtenant, and 
thus the subtenant will lose his estate. If by the statute 
of the state or the terms of the lease the landlord has a 
lien on the crops raised on the land to secure the pay- 
ment of his rent, or has the right to seize the goods of 
the tenant as a distress to enforce payment, the crops 
and goods of tiie subtenant are liable to be so taken. But 
if the landlord, the lessee, and the new tenant agree to- 
gether that the new tenant shall take the place of the old, 

(<) Sprlnsw T. Chloso Real Estate L. ft T. Co., »S HL 17. 
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it amountB to a snrrender of the old lease and the grant- 
ing of a new to the new tenant on the terms of the old; 
whereby the leasee is absolutely released from fnrther 
liability and the assignee becomes boond in contract to 
perform the promises of the lease, so that he cannot 
escape by an assignment. 

§46. Bights between lessee and snirtenant or aa- 
signee. As to the rights between the subtenant or as- 
signee of the lease and the lessee after the making of 
the lease or assignment, they are liable to eadi other for 
the performance of their respective dnties. If the lessee 
is compelled to pay to the lessor by reason of waste com- 
mitted by the assignee or subtenant, or for Hs failure 
to pay the rent, keep the premises in repair, or the like, 
snch payment entitles the lessee to muntaia an action 
against the assignee or subtenant for reimbursfflnent. 
On the other hand, if the subtenant is compelled to pay 
rent to the overlord, his lessor's lessor, to save his term, 
or to redeem his goods from a seizure for rent as a dis- 
tress, this payment entitles him to recover this amount 
from his lessor, the original lessee. If his title fails the 
assignee can recover of the lessee the money paid for 
the lease, or sue him on the implied covenant for quiet 
enjoyment. 
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CHAPTER IV. 
EXaHTS AHD LIABIUTIEa OF LAinn.0B3> AHD TENANT 

Du&nra tebh. 

§ 46. ToDant estopped to deny leuar'» title. It would 
be manifestly inequitable to permit one, who has obtained 
possession of premises by admitting the Utile of another, 
to exclude that other from the poBsession or enjoyment 
oi the advantages of ownership of the premoises by mere 
neaon of the inability of the lessor to prove Ms title. 
It is therefore a well established principle of the law of 
landlord and tenant, that, whatever the nature of the 
lease, written or oral, long or short, though the lessor be 
a slave, though the leasee be a pnblic corporation, what- 
ever the character of the parties, the tenant will not be 
permitted, while he retains the possession acqmred under 
a lease, to deny tiie title of the lessor. Since the estoppel 
arises from the fraud that would result from the lessee 
being allowed to deny the lessor's title while retaining 
possession, the effect of the estoppel may be avoided at 
any time by the tenant sorr^idering the possession to 
the lessor. After that is done the tenant may assert 
whatever title he has and recover the land of the lessor 
if he oan. The reason for the rule also shows that the 
estoppel cannot be avoided by showing defects in the 
lease, nor by proof of the lessor's admission that he has 
no title, nor thai the property in question takea nnder 
320 
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the lease was not described nor iudnded in the descrip- 
tion in the lease, nor that the lease shows on its face that 
the lessor has no title. The estoppel extends to the lessee 
and all claiming tmder him, to all parts of the demised 
premises, to all sorts of property. If the lease was taken 
from an agent who did not disclose his principal, the 
tenant is estopped to deny the title of the prindpal or 
the authority of the agent. On the other hand, if the 
person against wbran the estoppel is aUeged was in pos- 
seasiott before the alleged lease was made, the fact of 
the exeention of the paper, or even the payment of rent 
nnder it by the tenant, or distress levied is not conclnsive 
evidence that he holds nnder the lease. As to the effect 
of snch a transaction in creating an estoppel the courts 
are not agreed. The aooeptance of a lease and obtaining 
possession nnder it do not estop the lessee from claiming 
that he has snbseqneDtly obtuned his lessor's title. 

S 47. Liability for taxes, instmnoe, etc. Aooeptance 
of a lease for years imposes no lialnlity on the lessee to 
pay taxes, or bis lessor's rent to a superior, or to main- 
tain insurance, or to pay mortgages, or other charges on 
the premises ; and if he is compelled to pay any of these 
to save his term, he can recover the amount paid in an 
action against the landlord for mcmey paid to his use, 
or he may set it off against his liabiHIy for rent. Bat 
the relation of a tenant for life to the reversioner or re- 
mainder man is very different ; he is bound to keep down 
all assessments and chai^«s on the proper^ dnrii^ his 
term. A tenant for years is also bound to pay to his 
landlord whatever the landlord haa bem compelled to 
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pay in taxes by reason of expenuve buildings erected on 
the premises by the keeee without agreement aa to taxes 
thereon, express or implied, A covenant by the lessee to 
pay all taxes assessed dnring the lease does not require 
him to pay void assessments nor special betterment 
taxes, and a covenant to pay all assessments has been 
held not to bind him to pay general state, connty, and 
manicipal taxes. The damages for the breach by the 
tenant of his covenant to pay taxes is the amonnt of the 
taxes paid by the landlord and interest. Bnt the measure 
of damages for his breach of covenant to insure is gen- 
erally held to be the amonnt lost by the lessor by reason 
of the breach, which might be the extent of the damage 
to be insured against, not exceeding the amount of in- 
surance agreed to be ta^en, nor the amount of the damage 
done. 

§ 48. Waste and liability therefor. Waste is the de- 
struction or spoiling of houses, lands, or tenements to the 
disherison of him in remainder or reversion, and is of two 
kinds, volontary and permissive. Voluntary waste is 
the doing of any act of positive destruction, such as cut- 
ting down trees, pulling down honses, or the like; per- 
missive waste is neglecting to do what on^ht to be done 
to prevent their destmctdon, aa by failing to patch the 
roof, whereby the leak canses the interior of the house to 
be injured by the rain. By the law of England it was 
considered waste for a tenant to convert meadow into 
plow-land or the reverse, but that would not be consid- 
ered waste in this country generally. Any material alter- 
ations in the internal arrangement of buildings on the 
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premises TTonld, however, be wast^ regardlesB of the rel- 
ative valne of the old and new plan, unless the landlord 
assented to it, for he has a right to be whimsioal. The 
tenant of a farm h^ the right to take from the premises 
whatever of fuel he can find in the woods on Ihe land for 
his bouse to the extent that the bnrning of aneh fnel is 
cnstomary in the oonunnnity, provided he does not cut 
down any timber trees, shade trees, ornamental trees, 
productive orchards or the like. He can only take the 
refuse for fnel, or such as would not be of peculiar v^ne 
to the land beyond its value for fuel. He has also the 
right to take a reasonable amount of timber trees, accord- 
ing to the custom of the country where the land is, for the 
repairing of the houses of the lessor on the premises. But 
to cut timber to sell or for new buildings would be waste 
in the absence of local justification. The injury or de- 
struction of timber, frnit, or ornamental trees, or of 
shmbs or plants of value to the land, is waste, for which 
the toiant is liable in damages as well as for the forfeiture 
of his term. It is waste for the tenant to open new mines 
on the premises in the absence of permission in bis lease 
to do so ; bat he may work opened mines, and for this pur- 
pose may drift on the vein and open new shafts for ven- 
tilation and to hoist the ore. The remedies for waste are 
injunction to prevent it, damages for it, and the for> 
f eiture of the term. 

§ 49. Dangerous prendaes: Liability to ttdrd parties. 
At common law the liability of the occupant of land for 
injuries to others upon the land due to the condition of 
the premises d^rands upon the relation of the injored 
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person to the occupant, whether trespasser, licensee, or 
invited person, and upon whether the occapant actnally 
knew of the danger or oonld have discovered it by reason- 
able inspection. See Chapter VI, Section 7, of the article 
on Torts in Volmne HI of this work. For a nnisance, in- 
jnrions to persons off the land, the occapant of the offend- 
ing premises is liable. A land owner cannot escape lia- 
bility for injuries by a nnisance on his land by leasing it, 
and if the tenant continues the nnisance, any third person 
injured thereby may sue and recover for his injnries of 
either the tenant or the landlord, regardless of whom the 
lease bound to make repairs, or he may sue t^ landlord 
and tenant jointly. Similarly both parties are liable if the 
lease contemplates snch a use of the presnises as will be a 
nuisance. 

It is ocnnmonly said that the landlord is also liable to 
strangers for nuisances which he has agreed with the 
tenant to guard against, although the premises are in pos- 
sesnon of the tenant (1). 

But if the lessor ia under no duty to repair and has 
given the entire control to the tenant, he is not liable to 
any third person for any injury received from a dai^r- 
ous conditicm created by the tenant or arising during the 
term unless the lessor has helped to occasion the injury 
by volunteering to repair and doing it so negligently that 
the damage resulted (2). The same has been held though 



<1) AheniT. StMle,llGN. T. SOS (ooUecttnKCtMs). Contn: CI71H 
T. Helm«*. 61 N. J. L. 8B8. 

(2) Bannu t. Spencer (18M, Ind.), 49 N. B. 9; Uunroe t. Carllele, 
17« Haw. IM. 
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he had the ri^t to repair or terminate the lease (3). 

§ SO. Same: IJabili^ of lessor to taumt. In the ab- 
sence of statute, contract to repair, or warranty of con- 
dition, both the landlord and tenant mnst nse reasonable 
care and diligence to avoid exposing others to or being 
themselves injured by, a dangerons condition knoTra to 
them; and if through their negligence in this respect in- 
jury resnlts to themselves or others they mnst bear the 
loss or make satisfaction for it. "If the t«iant neglect 
snch reasonable care and diligence to ascertain the condi- 
tion of the premises, or, knowing their condition, aa- 
smned the risk, then he cannot recover against the land- 
lord. On the other hand, if the landlord neglect to nse 
reasonable care and diligence in ascertaining whether his 
premises are safe, or if he actually knew tb^ were mi- 
safe, and oonceals or misrepresents their condition, then 
be is liable, the tenant b^g without fanlt. It is not upon 
the ground of an insurer or warranter of condition under 
hie lease or contract, but on the ground of the obligation 
implied by law not to expose the tenant or the public to 
dangers which he knows or in good faith should know, 
and which the tenant does not know and cannot asoertun 
by the exercise of reasonable care and diligence. The 
cases are nnmerous which use the expressions laid down 
in the opinion in this case, that the landlord is liable, not 
only for actnal knowledge, but also for reasonable care 
and diligence in obtaining snch knowledge — not only 
when he knows, but when he ought to know, of the defects, 
by using ordinary care and diligence." The above qno- 



(S) Timlin T. standard Oil Co., 116 N. T. 614. 
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tatk>a is from a case in wbich a lessor was sued by his 
lessee and her boarders for personal injaries each re- 
ceived from the collapse of the porch to the house due to 
defective oonstmction and decayed condition not so ob- 
vionsly dangerous as to deter an ordinarily careful per- 
son from using it (4). 

§ SL Same: Lessw's promise to remedy. In another 
case the conrt held the lessor liable to the tenant in dam- 
ages for the death of the tenant's child by drowning in a 
cistern known to the tenant to be unprotected when he 
went into possession, wherefore he was charged with con- 
tributory negligence and also was charged to have as- 
sumed the risk, though the lessor had promised when the 
lease was made to fix it. The court said: "If it can be 
said that the master, by specially agreeing to remedy a 
certain d^ect, assumes to be responsible for any injury 
caused thereby, until he can have a reasonable time to 
repair, it can with like reason be said that the landlord 
who undertakes and promises to remedy or repair a cer- 
tain known and specific danger existing on the rented 
premises at the time and before they are rented, assumes 
the responsibility for any injury caused by such danger- 
ous place, until he have a reasonable time in which to re- 
pair, providing, of course, that care ia exercised to avoid 
falling into the dangerous place, or to avoid injury from 
the known defect" (5). 

A contrary view is expressed in Ferez v. Baybaud (6), 

(4) HiDM T. WUcoz, 96 TentL Ui. 

(6) BtlllweU T. Sontli L. L. Co. (Er). S> Ii. R. A. 826. 

(S> 71 Tex. 191. 
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holding the landlord not liable to action by the servant of 
the tenant for injaries from the falling of a ciatem after 
the lessor had been informed that the supports were de- 
cayed and had promised to repair. It was held that the 
promise was void for want of consideration and the ten- 
ant's servant was not a third person. 

S62. Same: hauor't omcealment of knowledge. In 
another case the lessee complained to the lessor abont the 
well water, and the lessor, on examination, f oond a putrid 
dog in the well, of which he did not inform the lessee, hnt 
said the water wonld do to scrub with, though not fit to 
drink He Mt the dog in the well, the tenant and his 
family continued to use it, and several of them became 
flick. In an action for the rent, judgment was ^ven for 
the defendant for the amount of his damages and ex- 
pense from nse of the polluted water (7). 

The rule perhaps is that the lessor is under no obliga- 
tion to inspect the premises continually after the lessee 
takes possession, in order to guard him against dangers 
arising or that might be discovered after the lease is 
made; but if he actually discovers or suspects dangers 
after the lessee goes into possession, and fails to warn 
the lessee of the danger, he is liable in damages for what- 
ever injury results (8). This is not by virtue of any 
provision in the lease or warranty of safety, but because 
any concealed danger in premises is a nuisance for the 
results of which the owner is liable if he is in fault. But 
not all courts hold even this. In Massachusetts the dis- 

<7) Maywood r. Logan, 78 Ulch. ISB. 
(S) Giaiagher t. Bntton, 78 Conn. 178. 
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covery by the lessor during the term that a drain fran 
the honse was leaky which he was under no obligation to 
repair, and of which he did not inform the tenant, was 
held not to raider the lessor liable in damages to the t^i- 
ant, thongh it was alleged that Hha death of a member of 
the tenant's family from typhoid fever resulted from 
this leak in the drain, in that the deceased was infected 
thereby (9). 

§63. Same: &i omtrol ctf lessor. The lessor is not ex- 
cased from liability to his tenants for injuries resulting 
from dangerous conditions maintained on his own prem- 
ises ev^i by binding the tenants to keep their premises in 
repair, as where a teoiant in oovenant to keep his rooms 
in repair was injured by the explosion of the heating ap- 
paratus in the possession of the landlord in his basement 
(10). The same is tme of parts of the premises nsed in 
common by tenants of property (passageways, stairs, 
etc.) but controlled by lessor. See § 55, below. 

§ 04. Lessor's liabili^ for repairs and Impnnrements. 
In the absence of statute or promise in the lease the land- 
lord is not boond to make r^)air8 or improvements, or to 
make good loss or injury suffered from want of them. In 
an action by a tenant agaiust a landlord for damages to 
his goods, from failure of the landlord to make repairs 
promised after the lease was made in order to induce the 
tenant not to leave the building, the court said: *'In the 
lease of a store or warehouse, there is no implied war- 
ranty that the building is safe, well built> or fit for any 

(9) Bertie t. Flags, 161 Ibwi. EM. 
<10) Ralbm T. Tarlor, 80 R. I. ST9. 
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particnlar nse. So, in a lease of a house there is none 
that it is reasonably fit for habitation. . . . Nor is it 
implied that it shall continue fit for the pnrpose for which 
it is demised, as the tenant can neither maintain an ac- 
tion, nor is he exonerated from the payment of rent if the 
house is blown down or destroyed by fire, or the occupa- 
tion rendered impracticable by the act of Oktd or the 
king's enemies. When it is agreed that the landlord 
shall do the repairs, there is no implied condition that the 
tenant may quit if the repairs are not done. ... In 
the absence of any special agreement, the tenant takes 
the risk as to the future condition of the premises leased. 
The tenant takes the premises for better and for worse, 
and cannot involve the landlord in expense for repairs 
without his consent. . . . It is not in proof that the 
premises were out of repair when the tenant entered upon 
tiieir occupation. The landlord, being under no obliga- 
tion to make repairs, promised the tenant who was under 
such obligation to make them. The promise was without 
consideration. It was no part of the ori^nal agreement. 
It was made idiile the tenant was occupying the premises. 
The action cannot be maintained" (11). 

§ 50. Same: Appnrtenanoes under lessor's oontanA. 
To the rule that the landlord ia under no obligation to 
repair there is an exception in the case of appurt^iances 
not in the exclusive possession of the tenant. For ex- 
ample: "Tlie plfuntiff was a tenant of the defendants, 

(11) Ltbbey t. Taltord. 48 He. 810. Bnt we Bhlnger t. BaU, 108 
P«. St 199, holding leMor- liable tor Injnry to gooda from fall of home 
After notice and promloe to repeir, the leaee bdng from month to month. 
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occnpTing an apartmoit in a building owned by them in 
Jersey City. There were several apartments in tiie build- 
ing, and these were s^Mirately rented ont by defendants 
to difiFerent families. The halls and stairways of the 
bnilding were nsed in common by several tenants. While 
descffliding one of these stairways the plaintiff stmnbled 
and fell, sustaining p^sonal injuries. 'Hiis action was 
brought to recover compensation therefor from the land- 
lords, upon the ground that the plaintiff's fall was due to 
the bad condition of the stair covering. ... In this 
state it is established as a gfflieral rule that the landlord 
is not liable for injuries sustained by a tenant or bis fam- 
ily or guests by reason oi the minous condition of the 
premises dranised, there being upon the letting of the 
house or lands no implied contract or condition that the 
prraiises are or shall be fit and suitable for the use of the 
tenants. But it is recognized that this rule does not 
apply to those portions of his property (such as passage- 
ways, stairways, and the like) that are not demised to 
the tenant, but are retained in the possession or control 
of the landlord for the common use of the tenants and 
those having lawful occasion to visit tbem, the ways being 
nsed as appurtenant to the premises demised. With 
respect to such ways, it has been held by our supreme 
court that the landlord is under the responsibility of a 
general owner of real estate who holds out an invitation 
to others to enter npon and use his propraty, and is 
bound to see that reasonable care is exercised to have the 
passageways and stairways reasonably fit and safe for 
the uses whidi he has invited others to make of them. 
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Tins doctrine, we think, is undonbtedly ■otind. It is in 
nomse opposed to the role which exempte the landlord 
from lia'bilitT' for the condition of tiie premises demised, 
but is plainly distingnishable therefrom" (12). 

Where the landlord has given over the wbole premises, 
part to one tenant and part to another, the mle laid down 
in the above case does not apply; and he is not liable to 
any of the tenants for any defect in any part of the 
premises not amonnting to a nuisance, in the absence of 
contract concerning it with the complaining party (13). 

§ 66. Same: Statntoi7 liability. In California a stat- 
nte was enacted, which has been snbetantially copied in 
Montana, Oklahoma, North Dakota, Sonth Dakota, and 
probably other western states, providing that a lessor of 
buildings intended for the occupation of hnman beings 
must, in the absence of agreement to the contrary, pnt 
them in condition fit for occupation and repair all subse- 
quent dilapidations not due to the tenant's negligraice; 
and if he fails to do so within a reasonable time after 
notice the tenant may repair and deduct the same from 
the next month's rent or vacate and be dischai^^ from 
further rent. It has beeu held tiiat these statutes are not 
applicable to any buildings other than residences, and 
that the landlord cannot be charged with repairs made 
without demand and notice to bim, nor will abandonment 
for want of repairs excuse the tenant from the payment 
of rent nnless he has given notice to the landlord and a 

(13) SlKStU T. UcOllt 73 N. J. L. 2«8. 

(IS) KB&rlsM T. GnUen, 133 Han. tt9. 
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reasonable of^rtnnity to repair (14). Under a some- 
what Bimilar Btatate in Georgia it was held that damage 
to goods, which might have been prevented hj reasonable 
diligence by the tenant, could not be deducted from the 
rent in an action on a distress warrant, though resulting 
from the landlord's failnre to repair (15). 

S 57. Leewnr'i right to enter to make repain . In the 
absence of covenant to repair or right reserved in the 
lease to the landlord to make them, he has no r^ht to 
enter on the draiiaed premises during the term to make 
repairs without the previous consent of the tenant to his 
doing so, and the tenant may sue him for the trespass and 
avail himself of the benefits of the repairs without pay- 
ing any extra compensation ; and even a covenant to re- 
pair or a right reserved to enter to make repairs would 
not excuse the landlord from an action for trespass for 
entering and making extensive 4>etterments or alterations 
further than were necessary to keep them in the condition 
in which they were at the time the lease was made; A. 
covenant to repair, or a statute imposing that dnty on the 
landlord excuses him from liability as a trespasser in 
making entry for that purpose; but the fact that the 
premises are in an unsafe condition, for which the land- 
lord wonld not become liable, would be no excuse for 
entry j and even the order of the public building iiwpector 
to make it safe or tear it down would not justify any 
farther interference with the possession of the tenant 

(14) Tucker t. B«nnett. 16 Okla. 187. 
(U) Aiken t. Pmrr, lis Oft. 2M. 
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than is abaolntely necessary to comply with the order 
(16). 

§ 68. Agnemenlta to rqudr: Oonstmction and effect. 
A coTenant to put in repair can be broken but once, and 
is available only to the lessee ; but a covenant by the land- 
lord to keep in r^air runs with the land and reversion, 
and may be sued on by the assignee tji the lessee against 
the lessor's grantee. A clause excusing the lessee from 
dnty to make certun or all repairs does not by implica- 
tion impose any obligation on the landlord to make such 
repairs. Nor will a covenant to repair be implied from 
the reservation of the right to enter to make repairs, 
nor from the fact that the lessor has gratuitously made 
some repairs, nor from his covenant to pay for repairs 
the tenant may make. A covenant to bnild on the prem- 
ises before the tenant takes posaession, or to put the 
premises in a state of repair before the term is to begin, 
imposes no duty on the lessor to keep the premises in re- 
pair after that during the term. A covenant to build 
does not impose a duty to rebuild if the house is de- 
stroyed by fire after the tenant takes possession ; but a 
covenant of the landlord to keep the pr^nises in repair 
requires him to rebuild th«n if destroyed during the term 
without the fault of the lessee. Ute sort of repairs that 
a covenant requires depends on the nature of the premises 
and the condition in which the tenant is to accept them 
at the beginning of the lease. If the lessor keeps the 
premises in as good condition as they were at that time 
the covenant is satisfied. He is not bound to make general 



Inv. Co. T. Carter, 160 i 
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or extensive improvements under such a covenant, nor to 
make repairs cansed by the negligence of the tenant, nor 
does snch a covenant excuse the tenant from liability for 
Bnch injuries. The absence of duty of the landlord to 
make r^>aira does not excuse him from liability to the 
tenant in tort for injuries done him by the negligent man- 
ner in which the repairs are made by the lessor. 

S 69. Tenant's remedies for breach of lessw's cotu 
tract to repair: In general. If the lessor fails to pat the 
premises in repair before being occupied and has agreed 
to do so, the lessee may refuse to occapy and defend any 
action for rent, or he may sue for damages for breach of 
the covenant whether he does or does not go into posses- 
sion. Or he may make the promised repairs himself and 
sue and recover the cost of the lessor, or deduct it from 
the rent, or set it off against the lessor's demand in a 
suit for the rent. If the failure to make the promised re- 
pairs caused the premises to become onteoantable, or if 
they were ontenantable and the lessee took possession in 
the expectation that the lessor would immediately make 
the repairs, in which the lessor disappoints him, the ten- 
ant may abandon the lease and refuse to pay rent for 
longer than the time he occupied. Bat the covenant to pay • 
rent, and the cov^iant to make repairs are independent; 
failure to make tlie promised repairs does not excuse tiie 
tenant from his liabilily to pay the agreed rent for the 
time he was in possession, less the damages claimed and 
proved by him resulting from the breach of the cove- 
nant of the lessor to repair; and on the other hand he 
ma^ sue for breach of the covoiant to repair without h^y- 
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vag paid his rent. For the same reason he cannot abandon 
the lease and avoid liability for the rent m^^ly hy reason 
of the breach by the landlord of his covenant to r^iair 
unless the want of repairs raiders the premises 
untenantable (17). 

In order to charge the lessor for the cost of repairs 
he promised to make, and which the tenant has made and 
paid for, the tenant must show that he notified the lessor 
of the need of the repairs and gave him opportunity and 
time to make them before nnderti^ing the task himself; 
for otherwise the lessor is not put in fault, as he has the 
privilege of making the repairs himself if he desires to 
do ao. 

§ 60. Same: JTorm of action. In case of salt for dam- 
ages for failnre to make the repaira it is important to 
observe the form of the action, as that may affect the 
measure of damages recoverable. In an action in tort the 
plaintiff may recover the damages be has suffered from 
the intentional or negligent wrongs done him by the de- 
fendant regardless of contract ; bnt in an action on c<m- 
tract for breach of the covenants of the lease the plaintiff 
can recover only the damages he has suffered from the 
breach of the contract. In an action in tort for injuries 
the plaintiff suffered from falling through a bam floor, 
which the defendant as his lessor had promised to repair, 
the court said: 

"If a lessee is injured by reason of the unsafe condi- 
tion of the premises hired, he cannot maintain an action 

(17) Pipsr T. Fletcher, 116 Iowa. SS8 (holding an untenantable con- 
mt therelor a good dcCeoM to an action for rant). 
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against the lessor in the absence of warranty or mia- 
representatiMi. In cases where lessors have been held 
liable ilor such injariea to the lessees, the liability is 
founded in negligence. The plaintiff admits the general 
mle, bnt claims that this case ia taken out of it, because, 
at the time of the letting, the defendant agreed to repair 
and pnt in safe condition the stable floor, the unsafe con- 
dition of which caased his injory. . . . The qnestion is 
whether, for snch a breach [of contract], the plaintiff can 
maintain an action of tort to recover for personal injnries 
amstained by reason of the defective condition of the 
stable floor, l^e cases are numerous and confining as 
to the dividing line between actions of contract and of 
tort; and there are many cases where a man may have 
his election to bring either action. When the cause of 
action arises merely from a breach of promise the action 
is contract. The action of tort has for its foundation the 
negligence of the defendant, and this means more than 
a mere breach of a promise. . . .In the case at bar the 
utmost shown against the defendant is that there was 
unreasonable delay in its part in performing an executory 
contract." And so no cause of action (18). 

§ 61. Same: Where oorenants of lesaor and tenant are 
independent. In an action to enjoin prosecution of smn- 
mary proceedings to oust complainant and for damages 
for breach of certain covenants, including the payment of 
rent, the complainant alleged that the defendant had not 
made the repairs he covenanted to make. The court 
said: "The plaintiff having entered upon the demised 

(IB) TutUe T. ailbert Mfg. Co.. 146 Man. IW. 



i.y Google 



BIGHTS DUBING TEEM 337 

premises under the lease, and oontinned in posBession, 
was bound to pay the rent reserved, and it could not 
defend on the gronnd that the covenant on the part of the 
lessor to pnt the premises in repair, or to make changes 
and alterations required by municipal or other legal au- 
thority, had not been performed. On the other hand, 
the lessor, when sued on its covenants, could not allege in 
bar of the action, that the lessee had remained in posses- 
sion of the premises, but either one, in an action brought 
^lainst him by the other, could counterclaim any demand 
arising under the lease against the plaintiff in the ac- 
tion. The tenant in a suit for the rent, could recoup 
any damages for a breach of the covenants to repair; 
and the landlord, if sued by the tenant for a breach of the 
covenants on its part, could counterdaim the rent re- 
served in the lease. . . . The lessee is not bound to giv« 
up its lease to avail itself of the landlord's covenants, 
and a rule that remaining in possession would constitute 
a bar to his action would defeat one of the very purposes 
of the rule that covenants of this character are separate 
and independent" (19). 

%92. Same: Measure of damages. "Where a contract 
is made in view of an already existing contract with a 
third person, and the contract sued on is made with 
special reference to such contract, and to enable the 
party to carry it out, then the loss sustained or the profits 
which mi^t have been realized, on such contract with a 
third person, may be proper subjects for considraatioD^ 

(19) TbomBon-HonBtos Elec Co. v. Dnrant Land Co, 144 N. T. 84, 
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Bat in the ordmary case of a lease of a Iraildmg tor any 
purpose at the discretioii of the lessee, if there has been 
a breach by the lessor of a covfflumt to repair, the role 
which measares the damages by the differmce in gsa&nl 
rental value is usually compensatory, and in most cases 
best satisfies the demands of justice. . . . The claim that 
the cost of repairing the walls is the measnre of damages 
cannot be sostained. If the tenant had elected to repair 
the walls it is possible that he could have charged the 
necessary expense to the landlord, or recouped the 
amount in an action for the rent But a t^iant is not 
bound to make permanent and important repairs, which 
the landlord was to make, but may seek his remedy by 
action to recover the damages or by counterclaim" (20). 
In another case the defendant covenanted in a lease of 
a store-room to plaintiff that he would put a new roof on 
it by Budi a time, provided that he should not be liable 
for any damage to plaintiff's goods by rain or snow be- 
fore that time ; and it was held that the defendant was 
not liable for the damages from the weather after the 
date referred to by reason of his refusal to perform his 
covenant The conrt sud that the plaintiff was bonnd 
to protect his goods from a known danger or bear tiie 
loss (21). 

§ 63. Liability ct landlord for repairs and Improve- 
ments made by tenant: In general, la the abseuce of 
contract or statute, the law imposes no obligation on the 

(20) Thomson-Hontton Electric Oo. t. Durant Lftsd Co^ 144 N. 
Y.84. 

<U) H«ndiT T. Squler, IH Ind. 19. 
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landlord to pay tiie tenant for repairs or bettormraits 
made by him, and the tenant cannot evai set them off 
against his liabilify to pay rent "The tenant is pr»- 
snmed to repair and improve for his own benefit ; and his 
right to the result of his labor «zp«ided for that purpose 
is to reap the enhanced benefit dnring the term, and, 
mthin certain limitations, to remove the improvemente 
before its expiration. It is only by virtue of an express 
agreement by the landlord to pay for improvements that 
the toiant can recover their value of him. Bnt a spedal 
promise may be implied from conduct; and, if the land- 
lord leads the tenant to believe that the value of the im- 
prov^nento he may thereafter put upon the premises will 
be dedncted from the rent or paid to him, a contract to do 
so may be implied : and a promise to pay, thns impnted 
to the landlord, is a conntorclaim in an action for the 
rent But the mere fact that the landlord permits the 
tenant to make permanent improvements without protest 
or warning that he will not pay, raises no presumption 
that he intends to do so" (22). If no rule baa been pro- 
vided by the lease as to bow the value of the improve- 
ments is to be ascertained, a court will estimate them 1^ 
their present value to the land, though much less than 
ih^r original cost to the lessee. 

§ 64w Same: Lessor's assigns. A stipulation in the 
lease that the landlord shall pay for improvonents put 
cm the premises by the lessee during the tenn or renew 
the lease entitles the landlord to terminate the lease at 

(12) Ooclo V. Dar, 61 Ark. 46. 
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the end of the teim hy paying for the improvements, or at 
his option to escape lialnlit; for the improvements by 
tendering a new lease; bnt he most ma^e his election 
by the end of the lease or he loses his right to choose, and 
if he has pnt it ont of his power to renew by selling tbe 
land in the mean time, he must pay and is in no way re- 
lieved from his covenant l^ disposing of the property. 
On the other hand it is a covenant mnning with the land 
and the reversion though assigns are not mentioned; 
and nnless the tenant has agreed to snrrender possession 
before being paid, he may retain possession until he ia 
paid for Ms improvements, with Ualnlity for ground rent 
after the expiration of his term, and in tite mean time 
he may prosecute suits for the money against the lessor 
and the grantee of the reversion. The fact that the 
lessee is in possession of the land charges all purchasers 
with notice of his rights if they do not take the pains to 
inquire of him, and they cannot escape liability either on 
the gromid that tiiey were not party to the contract or 
did not know of it, as it runs with tbe reversion. The 
assignee of the tenant may claim all the rights of the 
tenant and sue the lessor of his grantee (23). If the 
lease provides that the lessee shall not snblet or assign 
without the lessor's assent, an assignment without his 
consent would confer no such rights on the assignee; and 
the right of the lessee may in many cases be lost, as by 

(2S) Bck« T. retier, U Wis. 66; Pranklla land M. * W. Oo. ▼. 
Ctrd, 84 He. 628. In tbe older casea and In aome statM todar It is held 
t&ftt coTenants to par tor ImprorementB to be made do not Innre to tlio 
beneflt ol the assignee of tbe term If aaslgns are not mentioned In the 
l«m. Sttowab Mln. Co. t. Wllto TaL Hia. Co., 121 Ala. Hi. 
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the Bnrrender, abandomoent, or forfeitnre of Mb term. 
If a tenant makes improvementB nnder sncb a covenant 
in his lease and then is onsted by a paramonnt title, he 
may dalm compensation for permanent improvements, 
as a bona fide occnpant. 

% 66. Liability of tenant to make repairs and improre* 
ments: In absence of conlTaot. In the absence of any 
contract the tenant ia bomid to repair or make good all 
injuries to the premises dne to his negligence or wrongs 
and to make sach slight incidental repairs as are neces- 
sary to keep the bnildings wind and water proof; but he 
is not bonnd to make substantial repairs nor make good 
the natoral deterioration from ordinary wear and tear, 
or r^lace old materials with new. For injaries to the 
premises from reasonable nse according to the lease, or 
for destmction from accident without negligence on his 
part he is not liable. Bnt if be uses the premises for a 
purpose in violation of his contract he does so at his 
peril. Snbtoiants are under the same liability. A 
lessor was permitted to recover against a sublessee for 
the destmction of a warehouse resnlting from the storing 
of cotton in it, a risk not contemplated by the lease; and 
it was held to be no defense that the lessor had already 
recovered the amount of his loss from a fire insurance 
company, which was a matter wholly between the owner 
and the insurance company for which the insurers had 
been fully paid by the premiums (24). Of course the 
bnrden of proving the n^li^ence of the tenant and that 
it produced the loss is on the party seeking to recover 

(34) And«raoa ▼. lUUer, S9 Tenn. 86. 
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because of it At oommon law the tenant had the right 
to take frtnn the premises the timber necessary to make 
repairs (§ 48, above). 

§ 66. Same; TTnder ocntract. When the tenant has 
covenanted to make repairs he is bonnd to do so. If the 
covenant is general he mnst make the repairs regardless 
of the cause of the damage, nnless it be the fanlt of the 
lessor himsdf. If there is a total destmction of iha 
prfflnises from inevitable accident this general covenant 
reqnires the toiant to rebnild, except where there are 
statutes, as there are in a few states, that snch covenants 
shall be ^ven a narrower constrnction nnless the inten- 
tion of the parties is clearly expressed that the tenant 
shall be bonnd to rebuild. An agreement of the tenant 
to repair or bnild reqnires him to fnmish and pay for the 
materials with whidi to make the repairs, except in so far 
as his right to estovers enables him to take the materials 
from the demised premises (§ 48, above). In this case 
also the fact that the landlord's loss has been made 
good by insurance is no defense to the lessee for 
breach of this covenant "In the present case, althongfa 
the defendant had, nnder his hand and seal, stipulated 
that he wonld keep in repair, support, and maintain the 
fences and buildings, with the exception of natural decay, 
he was undoubtedly astonished at being called upon to 
rebuild a house, the use of which he had enjoyed but for 
a year ; and yet he has, in express terms, covenanted so 
to do. His excuse would be that he never read the cove- 
nants in his lease, or that he did not understand the force 
and effect of the terms. Bnt the law does not protect 
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men from their own carelessness or ignorance. Tbe 
former the7 mnat cure; the latter they must provide 
against by aaking oonnsel" (25). 

A general covenant to repair, or to keep the premises in 
repair merely requires him to keep the premises in the 
condition in which they are at the time of the lease, and 
be is not bonnd to pnt them into tenantable condition, 
nor make repairs or changes that may be required by 
the public authorities, unless the lease provides that he 
shall put them into tenantable condition and make sucii 
repairs or alterations as the public authorities may re- 
quire. A covenant to keep in repair requires that the 
r^Miirs be made as needed to avoid injury and deteriora- 
tion of the property. But a covenant to make repairs 
or improvem^its, or to put the premises into a tenantable 
ccmdition, without specifying the time witbin which the 
repairs or improvements shall be made, gives the tenant 
the whole term in which to make such repairs or improve- 
ments, and he is not liable to suit or forfeiture during 
that time for his failure to do so (26). 

§ 67. Same: Tenant's aBsigm. (Covenants by Uie tea- 
ant to make repairs and improvements run with the lease 
and the reversion, binding him and his assigns to the 
lessor and his heirs and grantees. The lessee does not 
diminish his liability by assigning his lease, for his lia- 
bility is founded on his contract. But as the assignee of 
the lessee is under no contract liability, and is liable only 

(25) PhllUpa V. Sterena. 16 Mub. 218. 

(26) Cblpmon v. Bmerlc, S Cal. 49. But ue Wilson t. Oweu (1897, 
Ind. Ten), S8 B. W. »76. 
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by reason of the privity of estate between him and the 
lessor or his grantee, he ia liable only for breaches of the 
covenant dnring the time he has the property; by malring 
another assignment he may escape any farther liability 
for breaches after the time he assigns, but not for the 
time he had the property (27). 

(27) Bollock T. Dommltt, 6 Term 6S0i Pltcbar t. Tonr. 1 Salk. 81. 
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§ 68. Natare of renti. Beat is a render or retnm in 

the nature of an acbnowledg^oent or compensation for 
the possession and nse of lands, tenements, or heredita- 
ments. There is no necessity for it to he in money, as it 
aanally is. Provisions, cattle, services, or other things 
given for the nse of land are equally rent. It may also 
consist partly in services, partly in provisions, and 
partly in money (1). It onght to be certain, bat it is not 
necessary that it issue every week, month, or year. It 
was usually in the old law yearly, as the fanner had Uie 
crops yearly with which to make the payment. But it 
might be every other year or at other periods. To be rent 
it must issue out of and be for lands and tenements 
corporeal; otherwise it is a mere personal debt or an- 
nuity, not at common law assignable, and binding only on 
tile parties by virtue of their contract 

§ 69. Kinds of rents. At common law there were 
three kinds of rents, viz : service, charge, and seek. Bent 
service could exist only between lord and vassal as an 
incidrait of tennre, and its most valuable and distinctive 
incident was the right of the lord to seize and hold the 
goods of the tenant in distress for the breach by the 
tenant of his covenant to pay Teat, or the like, though 
nothing was said in the instrument creating the rent con- 

(1) Flake T. Bnyman, 21 R. I. 165 (pttxable in Ice). 
345 
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oenung the rig^t to distrain. Bent chai^ was r^it 
withont any tenure between the lord and tenant, bat oaa- 
fa"»i"g an express provision giving the lessor the right 
to take the goods of the lessee and his assigns for dis- 
tress to compel payment of the rent Bent seek, also 
called barren rent because of the lack of remedy for en- 
foroement of it, was rent without any right to take dis- 
tress, either by virtue of tennre or ezpreaa stipulation in 
the lease. All of these also had other names, as white 
rent if payable in money (silver), black rent (blackmail) 
if payable in provisions, chief rents if payable to the king 
by freeholders, rack-rent if for all the use was worth, and 
fee-farm rent if reserved in a otmveyance in fee. The 
classification of rents as service, charge, or seek is now 
prmcipally of historical interest, as there are no tenures, 
and distress now existe by virtue of statute or pnmsion 
in the lease if at all. In a number of the stetes the prao- 
tice of taking distresses is now out of use; Boyaltiea 
reserved in nuning leases of every tenth bucket of ore 
or so much for each ton hoisted or sold are within the 
strict definiticm of rent. All true rents are strictly reser- 
vations, which may be defined to be a taking ba^ or 
creating something new to the grantor to issue out of the 
land granted; and it was a rule of the old law ihat all 
reservations to a stranger to the deed were void. There- 
fore, if land is let and the lessee is required to make pay- 
ments to one not a party to the deed, these required pay- 
ments are not strictly rent, though they may be recover- 
able by the party for whose benefit the payments are to 
be made. 
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§70. Liabili^ to pay rent: IngenenL The giving of 
the lease ia a snfiBcient consideration for the promise of 
the lessee to pay rent ; and it is no defense to the action 
for rent that he never took possession mider the lease, 
nnlesB his failure to take possession was dae to the failure 
of Ube landlord to enable him to enter, or the lessor'i 
failure to pat the premises in the condition in which they 
were to be before the tenant was to take possession, or 
unless the lease was void. On the other hand, there is no 
liability for rent unless there is a lease or an agreemrait 
express or implied to pay r^it. As a general rule one 
who occupies the land of another with his permission is 
liable under an implied promise to pay what the occupa- 
tion is worth; bat tiie relations between the parties, as 
brother and sister, parent and diild, or the lik^ may rebut 
this presumption ; and if it appears that the intenticKi of 
the parties was not to pay rent, as if possession is taken 
as vendee, as the agent of the owner, or the like, no Bu<di 
promise is implied. If one enters under a void lease, be- 
cause it is not in writing, or the like, he is still bound to 
pay rent, and the lease may be proved to show the amount 
the plaintiff is entitled to recover. 

Actual possession is essential to render one liable 
for use and occupation in an implied assumpsit, and in 
most cases of liability for rent created by implication. 
The amount of rent recoverable on these implied con- 
tracts to pay is the rental value of the premises, regard- 
lesa of tb^r peculiar value to the tenant, his failure to 
make the best use of them, that they would have been 
Tacant but for his possession, or the like; and what is 
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their rental value is a qttestion of fact for the jory. But 
the implied liabiliiy for holding over the term is the 
former rent 

§7L Some: Assi£:nees, agents, partners, mortgageoB, 
etc. An assignment of a lease creates a liability by the 
assignee to pay the rent, bat does not release the lessee 
from liability miless it amounts to a surrender of his 
term or the equivalent of an express discharge of him, 
thongh the lessor accept rent of the assignee. If rent is 
payable quarterly, assignment during the quarter makes 
the assignee liable for the whole quarter's rent. An 
agent does not become personally liable for the rent by 
occnpying for his principal. Neither the firm nor the 
other members of it become liable for the rent on a lease 
to one of its manbers by occupying the premises for firm 
purposes. A subtenant is not personally liable for the 
rent on the original lease. A mortgagee or sheriff does 
not become liable for the rent by taking possession of 
the lessee's goods on the premises and proceeding to sell 
them there. But if the tenant for years or his assignee 
die, the executor or administrator is liable to the same ex- 
tent his decedent would have been for all t^e rent if the 
deceased was the lessee, or for the time possession was 
had from taking till making the assignment if the dece- 
dent was assignee. In all these cases, the mortgagee, 
sheriff, partnership, etc., may become liable by promising 
the lessor to pay the rent to induce him not to forfeit the 
lease for default 

§ 72. Same: TreBpa8sen. If one enters as a trea- 
pssser and holds the land of another adversely 
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the law will imply no promise to pay rent. In eaah 
case the action mnst be in tort for the mesne profits, 
not for rent. If one in possession of the land of another 
is informed hy the other that a certain rent wiU be de- 
manded for farther occnpatioQ, acqtiiescence and agree- 
ment to pay the demanded rent will be implied from Qie 
continued possession of the occapant withont denial that 
he holds aa tenant and imder liability for rent. If the 
occupant originally entered as a trespasser the law will 
presume that his occupation continued as such ; and the 
burden is on the owner to show subsequent recognition 
of his title in order to enable him to maintain assumpsit 
for use and occupation ; but in the absence of proof that 
the entry was wrongful, the law would not presume a 
wrong, and so proof of ownership by plaintiff and oo- 
cupation by defendant withont further explanation would 
make a prima facie case. 

§73. Who is entitled to rent? &i general. Bent past 

due is a chose in action not affected by any release, sur- 
render, assignmoit, merger, or oiher disposition of the 
reversion after the rent became in default ; he is entitled 
to it who would have been entitled to it if none of these 
acts had been done. Rent not yet past due is incident to 
the reversion to which it is due. A transfer of the re- 
verskm to whi<di the rent is to accme gives the transferee 
the right to the rent when it accrues unless there is a 
stipulation to the contrary in the conveyance. But the 
rent and the reversion may be separated. The owner of 
the lease and reversion may sell the lease and rent with- 
out the reversion, the rait withont the lease or reversion. 
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the reversion withont the rent or lease, or the like, l^ 
appropriate ccmTeyaiioes. He may alao keep the reversion 
and sdl part of the rent to one and part to another, or 
he may sell part of the reversion to one, part to another, 
and ke^ part himself. 

§74. Same: Apporti<nimeot of rent "Bent, vhettier 
rent service or rent charge, may be divided in amount, 
and assigned in several parts, by deed or will, whilst the 
reversion and the tenement charged remain entire; and 
the assignee of a part of the rent may distrain for the 
amount of his part separately. The attornment or con- 
sent of the tenant of the land to sndh partition of the rent 
is not necessary; for though he may thereby be subjected 
to several actions or distresses, it wonld be only by reason 
of his own default in not paying the roit Bent service ia 
apportioned by law upon a partitim of the reversion to 
which the rent is indd^it. If the partition is made in un- 
divided shares, the rent is apportioned in amount ao- 
oording to tiie nmnber of the shares ; and each petitioner 
may distrain in his own right upon all of the demised 
premises, bat only for the amonnt of his own share. If 
the partition is made by granting the reversion of sev- 
eral parts of the dcnused premises separately, the rent 
is apportiraied according to the value of the several parts ; 
and eadi reversioner may distrain upon his own part 
only toT the rent apportioned to that part In such case 
the tenant is not bound by an apportionment without his 
consent, and if he disputes the amount claimed, it mnst 
be settled in the legal proceedings taken by the several 
rev«rdonerB for their respective sdiares of the rent. . . . 
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The lessor who grants away tiie reversion in part of the 
demised premises remains entitled to the value appor- 
tioned to the reversion of the part retained; and he may 
recover that amonnt npon the covenant hj the lessee to 
pay the rent reserved. And the grantee of the reversion 
in part may also recover npon the covenant the amoimt 
of rent apportioned to his part'* (2). 

§ 76. Same: Transfer of reversion. Bnt if the lessor 
for years gives a new lease for years for a longer term 
tiian the first is to continue, and the new lease ia to b^n 
at once, this grant of the whole reversion for the period 
covered by the old leaee and more passes the whole rent 
to the new lessee, who is entitled to recover it, and not the 
lessor. The first lessee may set up in defense of an action 
against him by the lessor that the reversion has been 
thus assigned, though no claim has been made of him for 
the rent, but if he pays the rent to his lessor before notice 
of the assignment, such payment will be a good defense 
to an action against him by the assignee or grantee of the 
reversion. If the tenant bnys the reversion the rent now 
due to liimself is extinguished, and if he buys part of 
the reversion the rent is extinguished to the proportion 
of the reversion purchased. If the lessor dice the rent 
belongs to him to whom the reversion goes, to the ex- 
ecutor or administrator if the lessor had only a term foi 
years out of which he made the lease, to the heir if the 
lease was out of a descendable estate, to the devisee if 
the testator devised the reversion. If the lessor assigns 
the rrait or lease or a part interest th^^in, a subsequrat 
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grant of ttie reversion g^ves the grantee no right to the 
part of the rent previonsly assigned; bat if the lessor 
merely grants the reversion "subject to the lease" the 
grantee is entitled to the rent. A grant on the day fhe 
rent is dne carries the rent to the grantee. 

S 79. Same: Apportiomnenft ai to time. At common 
law there was no apportionment as to time, and the role 
still holds in the absence of a statute governing the case. 
If the lessor or landlord conveys the premises before the 
rent is doe, he cannot recover any part of the rent dne at 
the next payment; and this is so though there has been 
no attornment to the grantee or eviction by him. If the 
life tenant dies during a quarter or even on the last day 
of it, the rent due and payable by his tenant at the end 
of the quarter all goes to the remainder man or rever- 
sioner — at least it is not recoverable by the executor of 
the life tenant. At common law the lessee might escai>e 
payment «itirely. The remainder man had no rights 
noder a lease made by the life tenant, and by the termi- 
nation of the life estate before the rent day the lessee 
might abandon possession and escape all liability; bat 
by statute, 11 Geo. II (1737), c. 19, § 15, the executor was 
authorized to recover a proportionate amount. Evmi to 
this day, if the lessor terminates the lease by a wrongfnl 
eviction between rent days, the lessee may abandon and 
defend against any action for the rent accruing since the 
last rent day. Likewise if the lessor evicts him from a 
substantial part of the premises and because of it he 
abandons the whole. If the lessor owning the fee leases 
for years and dies dnring a quarter, the heir is raititled 
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to the whole rent and the execntor or administrator to 
none. If the lessor dies on the day the rent is dae, at any 
time before sunset, and the vent is not in fact paid, it 
belongs to the h«ir not to the esecntor, for the lessee has 
the whole day to pay it ; or if the lessor grants the rever- 
sion on the day the rent is due the grantee has the rent, 
for the same reason (3). A release by the lessor to the 
lessee of all causes of aotion to date does not release rent 
yet to become due. By the terms of the lease it may be 
provided that the rent shall be due from day to day, and 
thus obtain apportionment ; and such is the effect of stat- 
utes existing in several of the states. 

§ 77. When rent is due. An agreement to pay rent in 
advance is valid and enfordble; but in the absence of pro- 
vision in the lease or usage proved, the rent is not due 
till the end of the term of the lease. If the rent is reserved 
in a lease for years at so much per year, quarter, month, 
or the like, it is due and payable at the end of each year, 
quarter, month, or other period named, in equ^ instal- 
ments. Bent payable in a share of the crop is due when 
the crop is harvested ; if payable in ore, it is due as the ore 
is mined, and so of like cases ; but it is believed that a 
lease of an ice-house with rent reserved payable in ice is 
demandable in the hot season, and payment cannot be 
made in ice harvest time. The tenant has the whole of the 
last day in which to make payment, and, if he is evicted on 
the day of payment at any time before default, he may 
abandon the premises and allege the eviction as a defense 
to any aetion for the rent. All options as to the time of 

(8) Hunmond r. Tbompmn, itS ISam. 6S1. 
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payment are construed in favor of the tenant; a lease 
yielding a pair of gilt spniB at the feast of Easter or 208 
by the next feast, does not put the lessee in defanlt for 
non-payment till he has failed at the following feast to 
pay the 20s (4). 

i TO. Effect upon rent of assignniettt, snrrender, or 
failure to talce poBsesaion. Acceptance of the r^t by the 
lessor from the lessee's assignee with knowledge of the 
assignment, is not a release of the lessee from liability, 
bnt a surrender of the lease by the lessee and a new grant 
by the lessor to the new toumt may be shown by parol ; 
and after snch acceptance of surrender by the lessor he 
cannot longer hold the lessee for more than the rent then 
due. Surrender without acceptance by the lessor is no 
defense. An assignee of a lease may end Ms liability 
without the consent of the lessor by merely assigning to 
another. Failure of the tenant to take possession at the 
agreed time does not suspend the rmuung of the rent, un- 
less his failure to take possession is due to the ogcuim- 
tion of some other under the lessor or adversely; and 
then he has his election to take part and pay proportion- 
ate rent, or by notifying the lessor r^use to take any 
nnless the entire contract is performed. It has been held 
that if the failure to get possession of part was due to 
refusal of the landlord to ^ve possession the tenant need 
not even pay rent on the part he took. 

§79. Same: Ouster, eviction, and breadi of oorsnant. 
It is no defense to an action for the rent that the lessee 
has been wrongfolly ousted and kept out by a trespasser, 

(4) Clune's Cbm, 10 Coin, U7. 
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nnlesB the lessor covenanted to defend his poeBesBion 
against snch personB. If the failure of the lessee to take 
possesion was dne to tiie prior poseession (^ a tenant 
of the lessor under a prior lease holding over, and the 
tenant has compromised with him and agreed to accept 
rent from him, such person bo holding over thns heoomes 
the tenant of the lessee, and his later refusal to surrender 
is no defense to an action against the tenant for rent. 
Ouster by; the king's raLemies is a defease if the lessee 
thereupon surrenders to the lessor. Onster l^ para- 
mount title is a defense to an action for rent accruing 
after that time, as to the whole rent if ousted from the 
whole premises, as to a proportionate part of the rent if 
ousted of a part On onster from a part, the tenant may 
abandon the whole. 

If the lessor enters for any other pnipose than to de- 
mand rent, inspect for waste, make such repairs as the 
lease permits him to make, and so forth, and disturbs the 
tenant in his enjoyment of the premises, the tenant may 
abandon the lease and be released from all liability for 
rent afterwards to accrue or become due. Assertion of 
paramount title, or trespass by the landlord will not be a 
defense to an action for rent, if the lessee still remains in 
possession. If anytJiing is done which entitles the lessee 
to consider himself evicted and he thereupon abandons, 
or if the lessor puts an end to the term for any canse, 
all liability for future rent ceases, but liability for rent 
past due remains. What constitutes an eviction is a ques- 
ti(m of fact for the jury, but so long as the lessee retains 
possession be cannot as a general rule daim that he is 
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evicted. It has generally been held that if the landlord 
actaally ousts the tenant from a part of the leased prem- 
ises unlawfally, he is thereby relieved of all liability for 
further rent for the rest of the term though he retains 
possesion of the rest of the premises for the rest of 
the term. Bnt liability notwithstanding entry may be 
oontinned by express words in the lease. 

Defective, nnsanitary, or nntenantable condition of the 
premises is no defense to an action for rent unless the 
lessor covenanted for their good repair, or was guilty of 
fraud in inducing the tenant to take the lease by mis- 
representing the character of the premises in this regard, 
or intentionally preventing the lessee from discovering 
it, and even then the tenant is liable if he retains the 
possession. Even for breach of covenant to repair, the 
tenant cannot qnit and defend an action for the r^it un- 
less he has givrai the lessor notice and opportonity to 
repair. 

i M. Same: Destmction of premises. In the absence 
of a covenant by the lessor to repair, the lessee is not 
excused from payment of any part of the rent by the 
destruction of the buildings on the premises by inevitable 
accident without fault of the lessee, if he has any right 
to Dse the land where they stood, or to put np any other 
building for any purpose. IJi an action for rent of rooms 
on a second story of a building that had been destroyed 
by fire, for rwit accruing after the fire, the court held 
there was no cause for action, saying: 

"At common law, where the interest of the lessee in 
a part of the demised premises was destroyed by the aet 
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of God, 80 that it was incapable of any braieficial enjoy- 
ment, the rent might be apportioned. It is said that if 
the sea break in and overflow a part of the demised proU' 
ises, the rent shall be apportioned, for, althoo^ the soil 
remains to the tenant, yet as the sea is open to everyone, 
he has no exclusive right to fish there. A distinction is 
taken between an overflow of the land by the sea, and 
fresh water, because, though the land be covered yriih 
fresh water, the right of taking the fish is vested ez- 
clnsively in the lessee, and in that case the rent will not 
be apportioned. In the latter case the tenant haa a bene- 
ficial enjoyment to some extent of the demised premises, 
bnt in the former he has none, and if the nse be entirely 
destroyed and lost, it is reason the rent shonld be abated, 
because the title to the rent is founded on the presump- 
tion that the tenant can enjoy the demised premises dur- 
ing the term. Where the lessee takes an interest in the 
soil upon which a boilding stands, if the building is 
destroyed by fire, he may use the land upon which it 
stood beneficially to some extent without the bnilding, or 
he may rebuild the edifice; but where he takes no interest 
in the soil, as in the case of a demise of a basement, or of 
upper rooms in the building, he cannot enjoy the premises 
in any manner after the destruction of the bnilding, nor 
can he rebuild the edifice. He cannot have the exclusive 
enjoymMit of the vacant space formerly occupied by the 
demised roon». The effect of the destruction of the 
building in such a case is analogous to the effect of the 
destruction of demised premises by the encroaclunents 
of the sea, and the established rule for the abatemeat or 
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apportionment of the rent shonld be applied in the 
former as well as in the latter case" (5). 

A proviBion in the lease that the leasee shall not be 
required to rebuild if the premises are destroyed by in- 
evitable accident does not relieve him from liability to 
pay rent in that event. 

§81 Same: Statntory rnlei. IhninMit domain. There 
are atatntes in a number of states providing that in case 
of the destmction of the buildings on the premises by 
inevitable accident, the lessee shall be relieved from pay- 
ment of the rent in proportitHi to the value of the use 
of the building destroyed. These statntes do not apply 
to deatmctioD of such nature that repairs may be made 
withoat rebuilding, unless the premises are rendered un- 
tenantable, nor to destruction from gradual decay. In 
no case is tiie lessee entitled, after the destmction of the 
premises, to recover back any part of an instalment of 
rent paid in advance. If the tenant desires to avaU him- 
self of the benefits of these statutes, he must abandon his 
lease and surrender possession to the lessor. The stat- 
ute was not designed to absolve him from the paymmt 
of rent and permit him still to retain possession and con- 
tinue to enjoy the premises. He is sufficiently protected 
from the hardships of the common law mle if he is given 
an election to continue or t^minate tiie lease, upon the 
destruction of the buildings. 

Public appropriation of the premises by eminMit do- 
main does not relieve from liability for rent. Tlie tenant 

(G) GrETM T. Berdan, SS N. T. 498. 
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receirea from the public as compensation the valne of hia 
lease, and must continue to pay rent (6). 

1 82. Payment of rent: To whom payable. Payment 
in advance may be required by the terms of the lease, bat 
whether required or not, actual payment in advance is a 
good payment against the leaser and all others, his as- 
signs, grantees, and creditors. The rent must be paid 
to the lessor or his grantee, heirs, assigns, or their doly 
constitated agent; no payment to any other will be of 
avail in discharge of the rent, unless it is made to protect 
the tenant from a paramount title, as to the lessor's 
lessor to avoid forfeiture of the term, or by order of court 
on judgment in garnishment in favor of the lessor's 
creditor, or in making repairs the lessor has covenanted 
with the leasee to make and pay for, or the like. Payment 
may be made to the ofiBcer having a distress warrant. 
Payment may also be made to the attorney prosecuting 
the suit for the lessor to recover the rent. It has also been 
held that payment to one in possession claiming title and 
of whom the tenant leases is good for all rent accrued and 
paid for before judgment against the claimant in 



§83. Sfigba: Medium ot payment, time, and place. 

The medium of payment may be money or anything else 
the parties may agree on, but an agent to collect rent 
cannot agree to accept anything else than the rent speci- 
fied in the lease, without special authority. This applies 
to attorneys and sheriffs. The taking of the tenant's 
note, check, or security for rent is not payment; but the 

(«) ttabblngi T. EraaBton, 1S4 111. >7. 
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acceptance by the lessor of another's not« or check is 
presumptively in payment. If the rent is a pair of spars 
at Easter or twelve shillings at the next fetut, the tenant 
mnst pay the spurs at Easter or his election is gone, and 
at the next feast he can pay only money. An agreement 
to pay in money or provisions gives the choice to the 
tenant. A tender in the kind agreed must be made at 
the time agreed, not before nor after ; bnt if then made 
and refused, stops all right for interest while the tender 
is kept good, and deprives the I^sor of the ri^t to re- 
cover costs if he sues for the rent later while the tender 
is kept good. If the rent falls dne on Sunday or a holiday 
payment the next day is in time. If no place of payment 
is specified, it is payable on the land, and the lessor must 
oome to demand it before it is in default The lessor 
has a right to refase a tender nnder such circumstances 
that he is unable to connt the money if the tender is con- 
ditioned that it be accepted in fulL 

§ 84. Same: Beoeipts, applicatim of payments, and 
mistakeB. The lessee making payment has a right to de- 
mand a receipt nnder the hand of the lessor or his an- 
thorized agent. Such receipts are presumptive evidenoe 
of payment but may be explained and disputed. A re- 
ceipt for one month's rent raises a presumption in the 
absence of indication t^ the contrary that the rent prior 
to that has all been paid. The lessee has a right at the 
time of making the payment to direct how it shall be 
applied, whether to the past or future, and to what 
month ; but if he does not then specify how it shall be 
applied, the lessor may apply it to any demand due that 
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he has against the lessee. But if the lessor reoeives from 
one of joint tenants money he knows to helong to both, 
and which he knows is intended as payment of rent, he 
has no right to apply it on his claim against one of than 
becaxise no specification as to application was made. 
Payments in advance in absence of knowledge that the 
lessor had no title or that the lessee had been evicted, or 
by mistake in excess of liability, may be recovered back 
nnlesB the tenant has enjoyed the advantage of it. If the 
tenant pays in advance and is evicted dnring the term, he 
may recover a proportionate part of the payment if the 
eviction was by paramount title, but not for the ac- 
cidental destmction of the premises by fire or otherwise. 

§ 85. KmiedieB of landlord tot rait. The principal 
remedies of the landlord for the recovery of the rent are 
the seiznre of a distress by virtue of common law, lease, 
or statute; the enforcement of a lien on the tenant's 
goods therefor, given by the lease or by statute; an ac- 
tion of covenant, debt, assumpsit, or for nse and occupa- 
tion ; or a right to enter and oust the t^iant for breach 
of condition in the lease, that if he or his assigns fails 
to pay the rent due at the appointed time the lessor or 
his heirs may enter and terminate the lease, and the 
lessee and all claiming under him remove and pnt ont, 
and thereupon bring ejectment. The condition is no re- 
dress in itself; it merely enables the landlord to stop 
farther accumulation of rent, and terrorizes the tenant 
to pay for fear he will lose his lease. 

§ 86. Dishes: In general. The common law distress 
was not in itself a remedy, but merely a coercive measure 
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to embarrass the tenant till he would pay to be relieved. 
It conBisted in the seizure of the tenant's goods, and was 
available to the lessor only when rent was in arrear be- 
yond the time allowed by law for payment, and was cer- 
tain in amoimt or redncitde to certainty. It most also be 
payable at a certain time, or it conld not be alleged to 
be in arrear. If distress is wrongfolly taken the lessee 
may recover it and costs in replervin for the wrongful 
taking. At conmion law no right to take distress existed 
miless there was a tennre between lessor and lessee or the 
right was expressly reserved in the lease. While the 
lessor held the distress he was barred of action on the 
covenants for the rent Where the right to take distress 
now exists it is so regulated by statute as to avoid most 
of its common law rigors, and reduce it to a summary 
process for recovery of rent. It is believed that there is 
no right to take distress in Alabama, Michigan, Massa- 
chusetts, Minnesota, Missouri, Montana, New York, North 
Carolina, Oklahoma, Wisconsin, and probably other 
states. At common law a distress could be levied only on 
the demised premises, and the goods of a stranger found 
on the premises were in many if not most instances liable 
to seizure for this purpose; but now by statute in several 
states where taking of distress is allowed, the distress 
may be levied anywhere in the county, but only on the 
goods of the tenant This remedy is available only for 
non-payment of rent, and is not available as a remedy for 
breach of other covenants; but where personal property 
is leased with the premises for one rent, distress for the 
whole lies. Unless the relation of landlord and tenant 



i.y Google 



RiaHTS DURING TEBM 363 

exists this reme^ is not available, but it has been hetd to 
lie on an oral lease, or a lease void for want of writii^. 
Distress lies for rent in money, produce, service, or what- 
ever it be so it is rent 

^ 87. Same: Tenant's defences. At common law the 
role was that termination of the relation of landlord and 
tenant terminated the right to take distr^s, but did not 
entitle the tenant to the release of distress already taken 
till the rent was paid. To obviate the difiBenlty of this 
role, it has been provided by statute in some of the states 
that distress may be taken within a certain time after the 
termination of the relation, usually six months, and 
though the relation is terminated by expiration of the 
term, or notice to quit, but not by forfeiture. If the ten- 
ant at will died the lease was ended with the death and 
also the right to take distress ; but on death of a tenant 
for years his executor stood in his place, or after appoint* 
ment his administrator if he died without executor; and 
against these the lessor might distrain, but if the lessor 
took the office be waived his right Agreement of the 
lessor not to distrain, eviction by the lessor or a para^ 
mount title, tender of the rent by the lessee, presence of 
the lessee on the land when it was due and failure of the 
landlord to come for the rent, a grant or assignment of 
the reversion by the lessor, a release or accord and satis- 
faction, are each separately a good defense to a distress. 
Wrongful distress will not be restrained in equity, since 
the tenant's remedy by replevin is complete. 

§ 88. Same: Who may distrain? Incidents <rf dis- 
tress. A joint tenant may distrain for the whole rent, a 
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tenant in common for his share, a guardian for his ward, 
hnsband for his wife, receiver or assignee in the place 
of the assignor, mortgagee in possession in place of the 
mortgagor, or executor in right of his testator by statute, 
though not at common law. To make a distress complete 
there mast be a seizure, but it has been held that notice 
by the landlord to the tenant or posted on the goods not 
to move them is sufficient. The person taking the distress 
is bonnd to take reasonable care of the goods and has no 
right to use them except for the benefit of the owner. If 
the property is injured through his n^lect he is liable to 
the tenant in damages, and an injury will be presumed 
to be due to his neglect. Bescue of distrained goods by 
the tQiant gave the landlord an action for damages and 
the right to take the goods wherever he oould find them, 
and the tenant was also liable criminally. Release by the 
lessor at the request of the tenant or procured by his 
fraud entitled the lessor to take a second distress, but in 
the absence of some legal cause the lessor could not take 
a new distress after having levied sufficiently and volun- 
tarily abandoning it. 

§ 89. Same: What is distrahiable? Only personal 
property on the premises was distrainable at common law, 
excluding real fixtures, growing crops, and wild animals 
not confined. Perishable commodities, articles in course 
of manufacture, and all chattels in the actual use of the 
tenant at the time, snch as the horse he is riding, or the 
ax he is using, are exempt at common law. Beasts of 
Uie plow and implements of trade could be taken only as 
a last resort. The goods of the guest at a hotel, or sent 
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to an auctioneer or comnuBsion merchant for sale are not 
liable to distress for the rent of the hotel-keeper or auc- 
tioneer. All goods in the hands of the sheriff on execa- 
tion or otherwise in the custody of the law are exempt. 
By statute, 8 Anne c. 14 § 1, it was provided that the 
sheriff should not take the goods of a tenant on the 
premises without payment of the tenant's rent arrear not 
exceeding one year, and this statute has been re-enacted 
in this country in some states. 

§90. Same: UMleoflevy. The landlord had no right 
to break into the lessee's house to levy a distress, but 
might come in and levy if be found the door open, or 
might enter through an open window, though it was neces- 
sary to open it further to get in. Of course he might 
climb over a fence or wall to get in. He was liable for 
breaking into the building other than the house without 
demanding admission first, if the tenant's lock or other 
goods were injured thereby; but after demanding admis- 
uon be might break into any boilding other than the 
dwelling house. By modem statutes the lessor has no 
right to take distress without a warrant issued by some 
oflScer, and by some statutes the levy can only be made 
by an officer. At common law the landlord or his agent 
might take the distress, and no warrant from any public 
ofSce was necessary. The statutes also often require the 
landlord to give a bond to secure the tenant from damages 
from illegal use of the warrant 

§ 91. Same: Statntory sale. Where a warrant is is- 
sued \/y a court it is usually returnable, and by the ap- 
pearance of the tenant may result in a trial and judgment 
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as in civil oases in court, with costs, execnticm, and sale 
of the property as a resnlt. At common law the lessor 
had no rifi^t to sell the distress, but only to hold it till the 
rent was paid. This was changed in 1689 by a statnte 
permitting a sale for rent, after certain formalities. Stat- 
utes permitting ezecntion and sale provide for the time 
and place of Bale and the publication of notice for several 
days by posting in a public place. In case of sale it is 
made by a sheriff or constable, and the surplus realized 
above the judgment and costs of the sale is delivered to 
the tenant. Immaterial or clerical defects in the pro- 
ceedings do not affect the validity of the sale ; but failure 
in a substantial respect to pursue the requirements of the 
statute may render the whole proceedings wholly void. 
For illegal nse of the warrant the lessor is liable if party 
to it, and also the officer guilty of the wrong. If the dis- 
tress was illegal and void the recovery by the tenant would 
be the value of the goods at the time of the taking, regard- 
less of what they sold for. 

§ 92. Lessor's lien for rent: Validly against tenant's 
creditors and vendees. In the absence of statute or agree- 
ment between the parties there is no lien in favor of the 
landlord on the goods of the tenant for the payment of the 
reat And while they may make an agreement that will 
be good between themselves, if supported by sufSdent 
consideration, without any writing to prove it, unless 
made before or at the time of the lease so as to be im- 
pliedly abandoned unless embodied in the writing; yet 
as against subsequent purchasers in good faith without 
notice, such an agreement is void unless it is written and 
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recorded as Teqnired by the law concemiiig chattel mort- 
gages to make them valid against creditors and pxa- 
chasers, for sach an agreement is in substance a chattel 
mortgage. It is not a pledge, because the lessor is not in 
possession. Likewise, an agreement hj the tenant to es- 
ecate to the landlord a mortgage to secure the rent, or to 
pledge personal property to lum for that purpose, ^ves 
the lessor no rights against the tenant's creditors and 
vendees without notice if the mortgage has not been 
given or is not properly made or recorded, or the pledge 
has not been made and deposited. An agreement between 
the parties that the tenant's property shall not be re- 
moved from the pranises till the rent is fully paid is per- 
sonal and not binding on the tenant's creditors and v«)- 
dees without notice. 

In several of the states it has been held that even a 
reservation of the title to the crops raised on the land is 
not valid against the tenant's creditors if not recorded. 
In a contest between the lessor and an execution creditor 
of the lessee the court said: "It was insisted by counsel 
for the plaintiff in error that this property was not sub- 
ject to the fi. fa. [execution] of Scott, because at the time 
of the renting of the land by Almand to Plunkett, a verbal 
contract was made whereby Plunkett agreed that the 
whole crop should be Almand's until the debt which he 
owed Almand for snppHes to make the crop had been 
fully paid off and discharged, although Scott's judgment 
was older than the contract made between Almand and 
Plunkett We do not agree with him in this contention. 
The evidence dearly ehowa that the relation of landlord 
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and tenant existed between Almand and Plonkett. . . . 
The role seems to be that where the landlord fomlfihra 
the land and supplies, and other things of that sort, and 
keeps general saperTision over the farm, and agrees to 
pay a certain portion of the crop to the laborer for his 
work, the laborer is then a cropper, and judgments or 
liena cannot sell his portion of the crop nntil the land- 
lord is f nlly paid ; bat where there is a renting, and the 
relation of landlord and tenant exists, an older jndgmrait 
will subject the renter's crop, although the landlord may 
have a contract with the tenant in which it is stipulated 
that the crop is to be the landlord's nntil the debt for 
supplies is paid off. If the landlord wishes to protect 
himself, the law ^res him a lien for supplies in prefer- 
ence to the older judgments and liens, and he must take 
this lien and foreclose it in order to protect himself" (7). 
g 93. Same: Special atatutory Hens. Where such 
statutory liens in favor of the lessor exist as are men- 
tioned above, he must pursue the statute to make thun 
effective ; and the statutes differ very much in terms. In 
an action by the lessor for an injunction to restrain s sale 
of a stock of goods by the tenant's chattel mortgages, the 
court said: "Defendants' position is that as the rent was 
made payable monthly in advance, and was kept so paid 
nntil the commencement of the action, the plaintiff had no 
claim for rent at that time, and consequently no lien for 
rent. The question presented involves a construction of 
S 2017 of the code, which is ia these words: 'A landlord 
shall have a lien for his rent upon all crops grown upon 

(7) Almud V. Scott, 80 Os. 96. 
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the demiBed premises, and npon any other personal prop- 
er^ of the tenant which has been nsed on the premises 
dnring the term, and not exempt from execution, for a 
period of one year after a year's rent, or the rent for a 
shorter period claimed, falls dne; but such lien shall not 
in any case continue more than six months after the ex- 
piration of the term.' The plaintiff insists that under 
this statute he acquired a lien for the rent of the entire 
term, and that the lien for the whole of snch rent attached 
from the commencement of the lease upon all property of 
the tenant then on the premises, and upon all other prop- 
erty of the tenant afterwards brought upon the premises, 
commencing as soon as it was brought This position we 
believe to be correct . . . The disposition of the 
property by the tenant, as shown in this caae, while it may 
not have been with an actoal fraudulent intent on the part 
of the tenant yet destroyed tiie security which the law 
gives the landlord for his rent and in this sense defrauded 
him of his statutory lien. In short, if the right to the lien 
for rent not yet due be conceded, it follows that the land- 
lord should, by proper proceedings, be enabled to prevent 
sncb a disposition of the property as would make the se- 
onrity worthless" (8), 

§ 94. Same (ccmtinned). These statutory liois begin 
as soon as the relatitm of landlord and tenant is created 
and the property brooght onto the premises, and not be- 
fore, and unless the statute so provides it is not necessary 
to the validity of the lien that the lease be in writing or 
that it be recorded even if written. But the l^;al titie and 

(8) MftrUn v. BtntoM, 68 Iowa SU. 
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right to possession remain in the tenant Btihgect to be 
divested by the appropriate proceedings. I^e statotes 
nsaally extend only to rent and supplies famished hy the 
lessor, and will not be extended by the conrts by oon- 
atroction. mie rent includes all rent in arrear, and in 
s<vne states rent to accrue, also the costs and expenses of 
the proceedings to force payment The supplies indnde 
only supplies furnished by the lessor himself. He has no 
lien by reason of merely guaranteeing payment, but it 
is not necessary that the supplies paes through his hands. 
The lien covers only property of the tenant that has been 
on the premises unless the statute plainly includes more. 
It does not extend to the proceeds of property sold, nor 
to insurance money for property destroyed, nor to prop- 
erty of third persons, nor to choses in action of the tenant. 
Where it extends to crops raised on the premises, as it 
usually does, it includes crops raised by undertenants of 
the tenant A stranger dealing with the tenant and learn- 
ing facts which pat him on inquiry, and which if pursued 
would inform him of the landlord's lien for rent, is 
charged with knowledge of the lien, and if the statute 
creating the lien provides no protection for persons hav- 
ing no notice thereof, they are postponed to the claims of 
the landlord for rent whether they knew of his lien or 
not A landlord may expressly waive his li^i; or he may 
do acts which will estop him from claiming it against 
certain persons, as if he says he has been paid or does 
other acts on which other peraons rely and act to Iheir 
injury; or he may impliedly waive the lien, but taking 
other security is not a vraiv&c. The proper remedy for 
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Miforcemeat of the lien depends on the provisions of the 
statute. 

§ 95. Attadunfiot for rent. In a number of the states 
the statute provide for a peculiar attachment in favor 
of lessors for the recovery of rent, differing from the 
ordinary attachment open to any creditor. If a lessor 
proceeds under the general law of attachment open to all 
creditors he must oomply with it to succeed, and if he 
proceeds under the attachment for lessors he must showt 
in his papers what that law requires to be shown and 
must obey it, and cannot sneceed by proving and proceed* 
ing as required by the general attachment law. This pecu- 
liar remedy is available only for the recovery of lent, not 
to recover on demands for breach of other covenants in 
the lease. Under most of these statutes the attachment 
is limited to property subject to the landlord's lien. The 
only safe gnide as to the procedure, grounds for attach- 
ment, etc., is the statnte of the particular state. Under 
most of the statntes the grounds for attacbm^it moi- 
tioned are acts such as endanger the collection of the 
rent, snch as removal of the property of the tenant from 
the premises. The remedy is limited to the lessor or the 
assignee of the reversion, and is not open to Uie assignee 
of the rent. For a wrongful attachment under these stat- 
ntes an action for damages lies in favor of the injured 
tenant. 

g 96. Action for rent: Parties. As the covoiant to 
pay rent runs with the land and the reversion, the failure 
, to pay the rent at the agreed time by the lessee or his 
assignee entitles the lessor to an action of debt or cove- 
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nant agfunst the lessee and also against the assignee, and 
the assigomeiit is no defense to the action against the 
lessee. Also the grantee of the reversion succeeds to the 
rights of the lessor, and may sue the lessee for non-pay- 
ment of all rent accraed before he assigned and against 
the assignee for all the teat accming while he holds the 
term. 

§ 97. Same: Tonxm ot aoticm. To maintain the action 
of debt it is essential that the rent be for a certain amount, 
hut it is not necessary that the lease be in writing. To 
maintain the action of covenant it is essential that the 
lease he in writing under seal. In any action for rent it 
is essential that the rent was due on a day before the 
action was commenced; if the action is commenced on 
the day the rent falls due it is premature and will fail. 
No demand for the rent is necessary before commencing 
an action for the rent. Because the lessor can maintain 
no action for the rent against the lessee's subtenants, for 
want of privity with them of either contract or estate, it 
has be^i held in a few cases that in case of the insolv«icy 
of the tenant the lessor may maintain an action in equity 
against the subtenant to have his rent applied to pay the 
lessor; the same result could usually be accomplished by 
the lessor without going to equity, by merely distraining 
the subtenant's goods, or requiring him to pay on penalty 
of being ousted for breach of the condition in the lease 
that if the rent is not paid the lessor may enter and 
terminate it. Where snch r^nedies exist, the right to 
resort to equity would scarcely be allowed. Assumpsit 
will lie on a lease egress or implied^ writtoi or oral, nn- 
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der seal or without, and is the only action maintainable 
for nse and occapation without any express agreement. 
All of these actions may be prosecuted wherever the 
lessee can be found and service obtained on him. As- 
stunpsit is the most usual action for rent under the late 
acts on reformed procedure in the states still retaining 
the conmion law forms of action. In about half of the 
states all forms of action are reduced to one, and this 
discussion as to the form is unimportant. 

§ 98. Same: Defmses, The action may be defended 
by proof of infancy of the lessee, payment, sarrender and 
release, accord and settlement, eviction, abandonment be- 
cause of the fraud of the lessor in obtaining the lease or 
untenantable condition of the premises resulting from the 
lessor's breach of his covenant to repair. It is no defense 
that ihe lessor has not performed his part of the contract 
unless the covwiant to pay rent was dependent on per- 
formance by the lessor. The defendant may counterclaim 
in the action for rent, if properly pleaded, any damages 
he is entitled to for breach of duty by the lessor to repair, 
or any injury he has suffered from the breach of other 
covenants. The tenant may also set-off anything he has 
be«i compelled to pay on taxes, repairs, or the like, which 
the lessor ought to have paid, and which the lessee had 
to pay to obtain the ^oyment of the lease as he was 
entitled to it 
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CHAPTEB VL 
F1XTUBB8 Ain> THE BIOHT TO BEHOTE THEH 

§ 99. In general. A chattel annexed to land is called 
a fixture; and in another sense the word is used to inclade 
only etach peraonal chattels as have been so annexed to 
land as to lose their charact^ as chattels and become real 
property for certain porposee. There is no role by which 
all cases can be determined ; and there are cases which no 
rule can be certainly said to determine. The ctmsider- 
ations which determine the qnestion are the nature of the 
annexation, the adaptability of the chattel to the use of 
that part of the realty, the person by whom the annexation 
is made, and his interest in the chattel and in the land. 
Let ns look at each of these points of view 8^>arately. 

g 100. Nature of annexation. If the thing is so an- 
nexed to the land that it has lost its orig^l physical 
character and cannot be restored to its original condition 
as a practical and conmiercial matter, it has lost all of its 
diattel nature and is real property for all pnrposes and 
between all persons. For example, if A should steal B's 
paint and paint A's or C's house with it, the paint has 
lost its original character as a commerdal commodity 
known as paint, and is not capable of being restored to 
its original condition as a commercial transaction; for 
it has berai absolntely incorporated into the realty so as 
to lose its original character, it is no longer a chattel for 
374 
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axiy piupose or betweoi any persons, bnt is InseparnUly 
annexed to and made part of the land to whidi it is an- 
nexed. We might go further and say that if A should 
steal B 'b shingles and with them make a roof to A 'a honse, 
all that has been said of the paint would be true of the 
shingles; but it is readily seen, that as we progress down 
tiie scale, a point wiU soon be reached where B would have 
a right to recover his chattel notwithstanding the wrong- 
ful anuexation of it by A to his own land. It is manifest, 
tlierefore, that in only a small number of cases can the 
method of annexation itself, alone, be decisive of the 
question as to whether the thing is now land or still a 
chattel for the purposes of the particolar case. 

§ 101. Annexation not IndispenBable bi special oa«a. 
Indeed, it would not be difficult to imagine a caee in whidi 
the thing has become real property for practically all 
purposes and yet is not annexed at all, aa if A should steal 
B's ore, and with it make a key to the door of A's house. 
In this case it is believed tiiat B would not be allowed 
to recover the key by proving that it was made from his 
ore. He could recover its value in an action against 
A for damages, and he might be able to maintain a bill 
in equity under some circumstances to establish a lien 
on the land for the valne of his property that had been 
used to improve the land; but the thing has for all 
purposes lost its nature as a chattel and become land for 
all purposes, without ever bdng annexed to the land 
at all. And yet in most cases the method of annexation, 
while not of itself decisive of the diaracter of the thing 
that waa a chattel, may be important as an element of 
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the decision of the qnestion. It may indicate whethor 
the inteatioa at the time of annexation was for the thing 
to remain pennanently where it was pnt, or whether it was 
placed there merely for a temporary purpose. It is only 
in the small class of cases in which the thing is peculiarly 
and exclusively serviceable for use in connection with 
the particular realty, that it can be regarded as realty 
without any annexation at all, such as the ease of the 
key to tiie house door, the stone of the grist-mill, the saws 
of the saw-mill, and the like ; where the house, or the mill 
would largely lose its usefulness without the fixture which 
requires in its use to be regularly attached and removed. 
Ordinarily no chattel becomes a part of the realty unless 
it is annexed and held in place by something more than 
its own weight, except in the case of chattels so large 
that mere weight makes permanent annexation, such as 
monuments, houses, and the lik^ and even as to these 
the ground is usu^y prepared to receive them. 

§ 102. ConsbT[ctiTe annexation and severance. What 

is effectually annexed to the land may be constructively 
severed by a sale of the fixture as a chattel by the owner 
of the land and chattel Admitting that the thing is a 
true fixture and real property, the owner of the land and 
fixture may by a sale of the fixture make it the personal 
chattel of another. In such cases it is matter of debate 
whether the transfer must be sufficiently formal to pass an 
interest in land, and the majority of the courts would 
seem so to hold. On the other hand, it has been held that 
there may be a constructive annexation, as In the case of 
the saw and mill-stone above mentioned (§101). Again, 
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there are a nnmber of caeea in which it has been held that 
an iateution hy the owner of the land to annex chattels to 
the realty and putting them on the groond or near it 
constitute Bneh a constmctiTe annexation as to make 
them £xtnreB before they have ever been in fact annexed. 
A man owning some city lota and being in the process of 
erecting a business block on one of them with strnctnral 
iron and ent stone lying aboat for that purpose, gave a 
deed of the lots as security, and later sold the building 
material. It was held that the deed carried the building 
material, so that the holder of the deed had better title 
than the holder of the bill of sale. The court said: " The 
stone had been cot and dressed for the front of the build- 
ing. Each piece of structural iron was of the dimensions 
provided iu the plan of the building, and fit for the place 
where it was to go. At that time it waa intended that 
the building would be completed. ... It was surely 
intended that the incomplete building should be trans- 
ferred to Thurber. It was snrely intended that the build- 
ing would be speedily comj^eted with the building 
material at hand. And I think it therefore equally cer- 
tain that it was intended that such material should pass 
with the conveyance" (1). 

§ WS. Adaptability to use of realty. A chattel may be 
so exclusively adapted to use in a particular part of 
realty that it is of no value in any other place, as the 
key to the house door; and in this class of cases adapta- 
bility is of itself sufficient to make the thing realty in 
all cases and for all purposes. Or the adaptability may be 

<1> Byrne v. Werner, 138 Hich. S28. 
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snoh that the realty requires such a chattel to make it 
oomplete, though the chattel would be equally serviceable 
in many other places, as in the case of the saw in the 
mill} and in this class of cases the adaptability is not 
enough alone and of itself to determine in all cases 
whether the thing is still a chattel or is to be a part of 
the realty. If amiexed by the owner of the mill it might 
pass without mention as a part of the mill, if he should 
sell the mill, mortgage it, or devise it by his will. On the 
other hand, if the same saw were put on the pinion l^ a 
lessee of the mill, for use during his term, he would nn- 
donbtedly have the right to take it with him when he 
left the premises; likewise, if the owner of the mill stole 
it, or bought it on contract that the title should not i>ass 
till he paid for it, the owner of the saw would undoubtedly 
have the right to take it from him notwithstanding the 
annexation, and this even against a creditor of the mill- 
owner who had taken the mill on execution against him. 
From what haa been said it will be seai that in the 
great majority of cases the adaptability of the tiling to use 
in connection with that part of the realty is only a fact 
to be considered in connection with the method of an- 
nexation and the interest in the chattel and land owned 
by the annexer. If a large number of parts go to make 
np a single machine, the character of each of the parts 
is usually determined by the character of the whole. 

§ 104. Rdations of the parties to the chattd and to 
the land la most oases neither the manner of annexa- 
tion, nor the adaptability of the chattel to the use of 
the land, nor both combined, are sufSdent to remove the 
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question from debate; and, therefore, resort is usually 
had to the presumed intention of the parties, indicated 
primarily by what would be most advantageous to the 
annexer and owner of the chattel, and modified by any 
agreements of the parties in interest in so far as they 
had a ri^t to determine the matter without prejudice to 
the rights of others. This point is excellently illustrated 
by what was said in one case, in which the court held 
that one who had sold a boiler to a mortgagor to be put 
into the mortgaged mill was entitled to recover its value 
of the mortgagee after foreclosure, because the mortgagee 
refused to permit the seller to remove it, according to the 
agreement with the mortgagor that title should not pass 
till payment in full and that in case of default the seller 
might retake it. The court said: 

"The question may be decided by the presumed intent 
of the party making the annexation of the chattels. The 
law makes a presumption in the case of anyone making 
such an annexation, and it is different as the interest 
of the person in the land is different, that is, whether it 
is temporary or permanent. The law presumes, because 
the interest of a tenant in the land is temporary, that he 
affixes for himself with a view to hia own enjoyment dur- 
ing his term, and not to enhance the value of the estate; 
hence, it permits annexations made l^ him to be detached 
during his term, if done without injury to the freehold and 
in agreonent with known usages. The law presumes, 
because the interest of the vendor of real estate, who is 
the owner of it, has been paramount, that be has made 
annexations, for himself to be sure, but with a view to 
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a lasting enjojinent of hiB estate, and for its coiitinaed 
enhaacement in valne. So the mortgagor of land is the 
owner of it, and has a permanent interest therein, and 
the law presnmeB that improvements which he makes 
thereon, by the annexation of chattels, he makes for 
himself, for prolonged enjoyment and to enhance per- 
manently the valne of his estate. These are presnmp- 
tions of the intentions of the tenant alone, the vendor 
alone, and of the mortgagor alone; nor are they ordinarily 
concerned at all with the relation of the lands, or with 
the pnrpose of the landlord, or the vendee, or the mort- 
gagee, thongh there may be cases in which the intention 
of both parties may be of effect, as where a mortgagee 
has loaned money with the nnderstanding that it shall be 
applied to enhance the value of the estate 1:^ the addition 
of chattels in such manner. And they are but presump- 
tions, which in all cases may be «itirely done away with 
by the facts. It is recognized that the express agreement 
of a tenant may prevent him from exercising his ri^t to 
detach his annexations; which is the same as to say that 
bis agreement having shown that it was not his intention 
to remove tiiem, the presumption of contrary pnrpose 
which wonld otherwise arise, is repelled. . . . The 
general rule govemiog the rights of parties in dtiattels 
thns annexed to the real estate rests, as it appears, upon 
the presumptions which the law makes of what their pur- 
pose is in the act of annexation. This presumption 
grows out of their relation to and interest in the land, 
and not from Ihe relation or interest in it of othera whidi 
may be opposite. And as the presumption of Uieir pnr- 
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pose growB alone out of their relation and interest, it is 
repelled by whatever signifies a purpose different ; not a 
different pnrpose in those holding a relation which may 
be hostile, but tiieir own different purpose. Hence I con- 
clude that the agreement of the owner of the land with 
the plaintiffs, as it did fully express their distinct pur- 
pose that these annexations of boiler and engines should 
not make them a part of the real estate, was sufficient to 
that effect without any concurrent intention of the defend- 
ants as prior mortgages" (2). 

§ 106. Bight of lessee for years and his awdgns to re- 
move fixtures. In view of the rulra and considerations 
above mentioned, the most definite rule that can be formu- 
lated ae to the ri^t of the lessee and his assigns to 
remove fixtures annexed by them if the lessor or those 
claiming under him object, is, that if the fixture can be 
removed without substantial injury to the freehold, that 
is, leave the land in substantially the oondition it was 
in before the fixture was ann^Eed, the lessee may remove 
it. If the lessee does not like the lock on the door of the 
house and puts on another in its place or in addition, 
and the removal of the lock be has added would leave 
a hole in the door, or leave it in an unsightly oondition, 
he cannot take the lock with him. This is because he will 
not be presumed to have intended to do an injury to the 
property of another, and he wUl not be x>ermitted to do 
so even if he so intended. But, on the other hand, he is 
not under any obligation to eqmp the premises, in the 
absence of contract to that effect, and so may ronove 

(2) Tin Y. Horton. ES N. 7. 377. 
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anything annexed by him if its removiJ will leave the 
pranises in their original condition and the thing attached 
will not he substantially destroyed in remoTal. This was 
not always so ; in the old English law, fiztares conld not 
be removed by tenants ; th«i an extension of a privilege 
to trade tenants to remove was allowed as an enoonrage- 
ment to trade; this was later extended to agricnitnral 
tenants; and finally was made general. 

8 106. Trade and affrionltnral fixtures. The right of 
tenants for years to remove their fixtures is shown by 
a celebrated case in the Supreme Court of the United 
States, hi 1820 Van Ness leased a vacant piece of land 
to Pacard for seven years, at a yearly rent of $112.50, 
with a clause in the lease that the tenant should have the 
right to purchase at any Hme during the term for $1,875. 
Pacard went into possession, built a wooden honse two 
stories high in front, a shed of one story, a cellar of stone 
or brick foundation, and a brick chimney. He was a car- 
palter by trade, dwelt in the honse with his family, kept 
two apprentices in the house and workbenches and tools 
about, kept cows, and used the cellar and a spring therein 
for the milk to be sold. He erected a stable for his cows, 
out of planks fixed upon posts set in the ground. At the 
end of his lease he took down and removed from the lot 
all the material he had placed on the premises during 
his term. For this an action of waste was prosecuted 
against him by the lessor. The Supreme Court sud : 

"The general rule of the common law certainly is that 
whatever is once annexed to the freehold becomes a part 
of it, and cannot afterward be removed, exc^t by him 
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who is entitled to the inheritance. The role, hovever, 
never was, at least as far back as we can trace it in the 
books, inflexible and without exceptions. It was oon- 
stmed most etriotly between executor and hdr in favor 
of the latter; more liberally between tenant for life or 
in tail, and remainderman or reversioner, in favor of 
the former; and with much greater latitude between land- 
lord and tenant in favor of the tenant. But an exception 
of a much broader case, and whose ori^ may be traced 
almost as high as the rule itself, is of fixtures erected 
for the purposes of trade. Upon principles of publio 
policy, and to encourage trade and manufactures, fixtures 
which were erected to carry on such business were allowed 
to be removed by the tenant daring his term, and were 
deemed personalty for many other purposes. The princi- 
pal cases are collected and reviewed by Lord Ellenbor- 
onj^ in delivering the opinion of the court in Elwes v. 
Mawe (3), and it seems unnecessary to do more than 
to refer to that case for a full summary of the general 
doctrine and its admitted exceptions in England. The 
court there decided that in the case of landlord and tenant 
there had been no relaxation of the general rule in cases of 
erections solely for agricultural purposes, however bene- 
ficial or important they might be as improvements of 
the estate. Being once annexed to the fre^old by the 
tenant they became a part of the realty and could never 
afterward be severed by the tenant. 

"The distinction is certainly a nice one, between fix- 
tares for the purposes of trade and fixtures for agricul* 

fS) 3 Bast, S«, 
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tnral purposes; at least in those cases where the 
produce constituteB the principal object of the ten- 
ant and the erections are for the purpose of 
snch beneficial enjoyment of the estate. But that 
point is not now before us ; and it is nnneces- 
sarjr to consider what the tme doctrine is or oug^t 
to be on this subject. However well settled it may now 
be in England, it cannot escape remark that learned 
judges at different periods in that country have eater- 
tained different opinions upon it, down to the very date 
of the decision in Elwes v. Mawe. The oonunon law in 
England is not to be taken in all respects to be that of 
America. Our ancestors brought with them ita g«ieral 
principles, and claimed it as their birthright; but they 
brought with them and adopted only that portion which 
was applicable to their general situation. There could 
be little or no reason for doubting that the general doc- 
trine as to the things annexed to the freehold, so far as 
it respects heirs and executors, was adopted by them. 
The question could arise only between different claimants 
under the same ancestor, and no general policy could be 
subserved 1^ withdrawing from the heir those things 
which his ancestor had chosen to leave annexed to the in- 
heritance. But between landlord and tenant it is not so 
clear that the rigid rule of the conunon law, at least as it is 
expounded in 3 East, 38, was so applicable to their situa- 
tion as to give rise to necessary presumption in its favor. 
The country was a wilderness, and the universal policy 
was to procure its cultivation and improvement. The 
owner of the soil as well aa the public had every motive 
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to enoonrage the tenant to devote himself to a^icultiue, 
and to favor any erections which should aid this result; 
yet, in the comparatiye poverty of the country, what ten- 
ant could afford to erect fixtures of much expense or 
value if he was to lose his whole interest therein hy the 
very act of erectiont His cabin or log hut, however, 
necessary for any improvement of the soil, would cease to 
be his the moment it was finished. It might, therefore, 
deserve consideration whether, in case the doctrine were 
not previously adopted in a state by some authoritative 
practice or adjudication, it ought to be assumed by this 
court as a part of the jurisprudence of such state upon the 
mere footing of its existence in the common law. At 
presrait it is unnecessary to say more than that we give no 
opinion on this question. The case which has been ai^ed 
at the bar may well be disposed of without any discussion 
of it. 

"It has already been stated that the exception of 
buildings and other fixtures for the purpose of carrying 
on a trade or manufacture is of very ancient date, and 
was recognized almost as early as the rule itself. . . . 
It has been suggested at the bar that this exception in 
favor of trade has never been applied to cases like that 
before the court, where a large house has been boilt and 
used in part as a family residence. But the question, 
whether removaUe or not, does not depend upon the form 
or size of the building, whether it has a brick foundation 
or not, or is one or two stories hig^, or has a brick chim- 
ney or not. The sole question is whether it is designed 
for purposes of trade or not A tenant may erect a large 
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as well as a small messnage, or a soap-boilery of (me <Hr 
two stories high, and on whatever foundation he may 
choose. . . . Then, as to the residence of the family 
in the honse, this resolves itself into the same considera- 
tion. If the house were built principally for a dwelling- 
honse for the family, independently of carrying on the 
trade, then it would doubtless be deemed a fixture, falling 
under the general rnle, and immovable. But if the resi- 
dence of the family were merely an accessoiy for the 
more beneficial exercise of the trade, and with a view to 
superior accommodation in this particular, then it is 
within the exception. There are many trades wUch can- 
not be carried on well without the presence of many per- 
sons by night as well as by day. It is so in some 
valuable manufactoricB. It is not nnusual for persons 
employed in a bakery to sleep in the same building. Now 
what was the evidence in the present casef It was, 'that 
the defendant erected the building before mentioned, with 
a view to carry on the business of a dairyman, and for 
the residence of his family and servants engaged in that 
business.* The residence of the family was then auxili- 
ary to the dairy; it was for the accommodation and bene- 
ficial operation of this trade." The judgment for the 
defendant was affirmed (4). 

§ 107. Sight of vendor, mwtgagor, and macatac to 
remove. In the forgoing case a view is given of the no- 
tion that prevailed nearly a hundred years ago in this 
country, and which may be taken as the least favorable 
view to the tenant that would be held in any state of 

(4) Vui N«M V. PwMLTd, 2 Poten 117, 
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this ooimtry at this .time. It will be instractlTe to com- 
pare this with a recent decision (5) between mortgagor 
and mortgagee (between whom the rule wonld be the same 
as between vendor and vendee, executor and heir), which 
goes as far to the other extreme, and probably would not 
be followed by the majority of courts even at the present 
time. 

"The re^ondent borrowed $6,000 from appellant, and 
secured payment of same by a mortgage upon two lots in 
Seattle, on which was at the time a residence in which 
were domiciled respondent and family. At the time of the 
execution, of the mortgage, there were in the residence 
four mantels. These mantels were of hardwood, the 
ftrames standing above the brick projection of the fire- 
place, and extending down each side to the floor. They 
were about seven or eight feet high, consisting of a large 
center plate mirror, and a series of small mirrors, brack- 
ets, and shelves. Subsequent to the execution of the 
mortgage, there was also placed in the residence a porce- 
lain bath-tub standing on four legs, and connected in 
the usual manner with the soil pipes. A hot-water heater 
was also connected with the building by the usual methods 
of plumbing. Appellant foreclosed its mortgage; and, 
upon the vacation of the premises by the respondeat, be 
took from the house the mantels, the hot-water boiler, and 
bath-tub above described. The present action was 
brought to replevy the said mantels, bath-tub, and heater. 
The matter was submitted to a jury, and a verdict was 

(6) Philadelphia M. A T. Co. v. UUler, 20 Waah. 107. 
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roodered in fevor of the respondent. Judgment was en- 
tered, f rcoD which this appeal was taken. . . . 

"In investigating a question of this kind, we cannot 
shut our ^e& to the many changes that have been wron^t 
by time in the fashion and diaracter of hoosehold furmsh- 
ingB. Anciently mantels were uniformly built as a part 
of the house, and therefore became a fixtnre to the real^. 
The house was built with ref erenoe to the mantel, and the 
mantel with reference to the house. It was a part of the 
plans and spedflcations of the house, and oould not have 
been moved without materially affecting, not only the ap- 
pearance, but the real usefulness of the house. But ad- 
vancing medianical science and taste have evolved an alto- 
gether differently constructed mantel; and mantels sudi 
as are described by the testimony in this case are now 
constructed without reference to any particular house or 
particular fire-place. They are what are called 'stock' 
mantels, and are sold separately, and made adaptive to 
any kind of house. They are, in fact, as much a separate 
article of merchandise as a bedstead or a table. So that, 
regarding the chfmged conditions in this respect, the roles 
of law must be changed and adapted to the changed char- 
acter of the furniture. A few years ago, sideboards were 
constructed in, and were made a part of the house, and 
were of necessity fixtures ; while now they are ordinarily 
separate pieces of furniture, and by common consent, are 
moved from house to house. The same advancement has 
been made in bath-tubs. Hie old-fashioned bath-tub that 
was sealed in, and actually made part of the bath-room, 
has largely given place to the more convenient belh-tab 
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that rests upon l^s and oan be attached to any heating 
system that happens to prevail in the house where it is 
Qsed. And so with heaters and boilers. In this instance 
the boiler is in no way attached to the building except by 
the plumbing connections. It could be detached without 
in any way injuring the realty; and we see no reason 
why it should be considered a fixture any more than the 
ordinary stove which is connected by pipes to the boiler 
and to the plumbing system generally. One could be as 
easily detached as the other, and yet we think it haa never 
been held by any court, or contended by anyone that a 
stove, though connected by pipes to the plumbing system, 
was a fixture which could not be removed. . . . The 
testimony shows that the building back of the mantels, 
or that portion of it which was concealed by the mantels, 
was plastered and calcimined, that for about three years 
the mantels were not fastened to the wall in any way, but 
supported themselves in the position they occupied ; and 
that after that time they were fastened to the wall by 
screws, to render them more stable and keep them from 
toppling. The boiler and the bathtub were not placed in 
the building for several years after the mortgage was 
given. ' ' Judgment affirmed. 

§ 108. When removal must be made. The »ecutor of 
the life tenant must remove his fixtures within a reason- 
able time after the death of the life tenant The vendor 
must remove what he has a right to remove before he 
gives up possession to the vendee. The lessee for years 
must remove his fixtures before the raid of his term; and 
the same is true of a tenaat at will, he most ronove b^ore 
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tiie end of the six months he has to quit after notio& 
Some courte have held ih&i if a tenant for years takes 
a new lease withont expressly reserving the right to re- 
move his fiztores at the end of the new term, he has lost 
his rig^t, unless he has taken the precaution to r«nove 
them at the end of the first tenu. Upon this point a very 
instmctive and persuasive decision was rendered by the 
supreoM court of Michigan, in which the opinion waa 
given l^ Judge Cooley. The lessees had a lease for ten 
years with the express right to remove any of their fix- 
ture at any time Trithin thirty days after the «id of the 
teruL After they took possession and erected certain 
buildings the lessor gave a mortgage on the land ; and at 
the end of the term a new lease was taken for five years 
and five months. In a suit by the mortgagee to foreclose, 
it was claimed that the tenants had abandoned their right 
to remove their fixtures by not removing them within the 
first term and thirty days and not reserving the right 
to remove them at the end of the second term. The court 
said: 

"The right of a tenant to remove the erections made by 
him in furtherance of the purpose for which the premises 
were leased is conceded. The prindple which permits it 
is one of puhUc policy, and has its foundations in the in- 
terest which society has that every person shall be en- 
couraged to make the most h^a^cial use of his property 
the circmnstances will admit of. On the other hand, the 
requirement that the tenant shall remove during his term 
whatever he proposes to claim a right to remove at all 
is based upon a corresponding rule of public policy for the 
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protection of the imidlord, and which is that the tenant 
shall not be snffeired, after he has snrrendered the pre- 
mises, to enter upon the possession of the landlord or of 
a snoceeding tenant to remove fiztnreB which he might 
and ought to have taken away before. A regard for the 
succeeding interests is the only substantial reason for the 
role which requires the tenant to remove his fixturee dur- 
ing the term ; indeed, the law does not in strictness require 
of him that he shall remove them during the term, but only 
before he surr^iders possession, and during the time that 
he has a right to regard himself as oecuf^ing in the char- 
acter of tenant. Bnt why the right should be lost when 
the tenant, instead of surrendering possession, takes a re- 
newal of his lease is not very apparent. There is certainly 
no reason of public policy to sustain such a doctrine; 
on the contrary, the reasons which saved to the tenant 
his ri^t to the fixtures in the first place are equally in- 
fluential to save to him on a r«iewal what was unques- 
tionably his before. What could possibly be more absurd 
than a rule of law which should in effect say to Qxe tenant 
who is about to obtain a renewal: 'If yon will be at the 
expense and trouble, and incur the loss, of removing your 
erections during the term, and afterwards brining them 
back again, they shall be yours; otherwise, you will be 
deemed to abandon them to your landlord.* There are 
some authorities which lay down this doctrine." 

The court then quotes from anotiier decision these 
words: "In reason and principle the acceptanoe of a 
lease of the premises, including the buildings, without any 
reservation of right, or mention of any claim to tite 
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bmldings and fixtures, and oecnpatioii nnder the new 
letting, axe equivalent to a smrender of the possession 
to the landlord." He then adds: "This is perfectly 
true if the second lease inclades the buildings; but unless 
it does BO in terms or by necessary implication, it is beg- 
ging the whole question to assume that the lease included 
tiie buildings as a part of the realty. In our opinion it 
ought not to be held to include them unless from tiie lease 
itself an understanding to that effect is plainly inferable" 
(6). Judgment was givrai for the tenant 

(«) Kmt t. Klnciburj, SS Uch. 160. 
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TEBIONATIOH OF THE BELATION. 

§ 109. Necessity of action for poasessloiL If tlie ten- 
ant does not snirender posseBsion withont notice at the 
end of the term for years, the lessor may lawfully enter 
and take peaceable possession withont any notice to qnit 
or judicial aid ; and according to the decisions of Massa- 
chusetts, Maryland, New Hampshire, and Rhode Island, 
the tenant cannot maintain any civil action for damages 
if the lessor enters and forcibly ejects him without 
process when he holds over && end of his term; for 
he has no right there, and the injury, if any, is dne 
to his wrongful opposition and not to the force of the land- 
lord, provided no unnecessary force is used. Even in 
these states it is held that the landlord is liable to a 
criminal prosecution for breadi of the peace for such a 
forcible entry. But in a large number of the states it 
has been held that if the lessor forcibly ejects a tenant 
wrongfully holding over he is liable to at leaat nominal 
damages in a civil action by the tenant for the trespass. 
See the article on Torts, %69, in Volume III of this wort. 
As a rule the tenant surrenders and abandons when his 
term is up ; but if he does not the lessor may either elect to 
treat him as tenant for another term at the same rent, 
or he may make a formal entry and then sue him in tres- 
pass, or he may sue biTn in ejectment without making 
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any fonnal entry, or he may bring summary proceedings 
nnder the statute of the state to have him ejected. These 
Btatatory proceedings enable the owner with the aid of 
the sheriff to get possession in much less time than conld 
be done by the regular action of ejectment 

S 110. Notioe to quit: When necesBaiy. No notice to 
quit is necessary to terminate a tenancy for life or years. 
In these oases the estate is ended by the mere death of the 
tenant for life, or the lapse of time for which the term 
was to endnre. The representative of the life tenant has 
only a reasonable time to remove the goods of the life 
tenant. The tenant for years is bound to know when his 
time is up without any notice from the lessor or his 
grantee ; and if he does not quit the landlord may hold him 
for another term's rent, or have him summarily ousted. 
But a tenancy at will, from year to year, month to month, 
or the like, can only be terminated by due notice. 

§ 111. Same: Service and oontents of notice. This 
notice must be given by the landlord or tenant or the au- 
thoriiEed agent of either; to the landlord anywhere, to his 
wife or agent at his residence, to the tenant if found on 
the premises, or to the person he has left in charge of the 
premises. If there are several tenants in common, notice 
to one is notice to all. If the possession has been given 
over to assignees or subtenants, the notice may be served 
on them or their agents. Service should be made on the 
tenant in person when this can conveniently be done, oth- 
erwise it may be left with his wife, servant, or agent at his 
residence thou^ not on the demised premises. It may 
be made by mail, but such service in absence of registry 
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lacks proof of receipt b7 the other party. It may be g^ven 
on Sunday or a holiday. Any maimer of service will do 
which clearly informs. It may be by word of mouth only, 
but should be by writing, for the sake of making proof, 
and the person making the service should keep a copy to 
prove what the notice was. Proof of notice may be made 
l^ anyone knowing the fact, or may be waived by the ten- 
ant denying that he is tenant, by the landlord aocepting 
another as tenant, or the like. The notice should specify 
clearly who is to quit, when, and from what premises. Any 
defects in the notice are waived by the party notified lead- 
ing the other to believe that he waives the irregularity. If 
it is the tenant who wishes to terminate the lease, he must 
serve a notice on the lessor or his grantee, whichever is 
landlord, specifying who intends to qnit, what premises, 
and when. Mere abandonment of possession by the ten- 
ant is not notice to the landlord that he intends to qnit the 
premises, and the lessor may hold him for rent till the - 
lease is terminated by due notice. When a lease is ter- 
minable at the option of either party, notice of intention 
to exercise the option must be served on Uie opposite 
party, but the time and manner of the notice may be reg- 
ulated by the lease in any way the parlies agree. 

§ 112. Same: Loigth of notice. The lei^th of notice 
is generally controlled by statute. At tiie common law a 
tenancy at will is terminable at any time, but many staU 
ntes now require a certain notice, frequently six months, 
served by either party on the other. "Where the tenancy 
is from year to year (§ 3, above), it could be terminated 
only by notice to quit or of intention to quit, at a rent da^ 
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not less than six months from the time of servioe of Uie 
notice. In a leading case on this subject, ejectment was 
brought against a tenant holding from ^ear to year under 
an implied lease of a public house resulting from holding 
over under a lease for one year commencing at midsum- 
mer. On the trial, proof was made of notice served by 
the landlord on the t^iant March 26 to quit Sept. 29. Of 
this Lord Mansfield, C. J., said: "When a lease is de- 
terminable on a certain event, or at a particular period, 
no notice to quit is necessary, because both parties are 
equally apprised of the termination of the term. If there 
be a lease for a year, and by consent of both parties the 
tenant continue in possession afterwards, the law implies 
a tacit renovation of the contract. They are supposed to 
have renewed the old agreemoit, which was to hold for a 
year. But then it is necessary, for the sake of conveni- 
ence, that if either party should be inclined to change bia 
mind, he should give the other half a year's notice before 
the expiration of the next or any following year. Now 
this is a notice to quit in the middle of the year, and there- 
fore not landing, as it is contrary to the agreement. As 
to the case of lodgings, that depends on a particular con- 
tract, and is an exertion to the general rule. The agree- 
ment betwe«i the parties may be for a month or less time, 
and there, to be snre, much shorter notice would be suffi- 
cient, where the tenant has held over the time agreed 
npon, than in the other case. The whole question depends 
upon the nature of the first contract" (1). Since this was 
not a notice to quit in the middle of the summer, it was 



(1) Right d. Flower t. Dubr, 1 TMm, 16a. 
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not even a good ootice to qnit in the middle of the next 
Bummer. That might not be desired. 

Where the periodical tenancy is for a time shorter than 
a year, as from quarter to quarter, month to month, or 
week to week, it is generally held in America that a notice 
eqnal to the length of the period must be given to quit at 
the end of a period (2). 

§ 113. Tenninatlon by deatii of parties. The death of 
either lessor or lessee terminates a tenancy at will in the 
absence of statute on the question. But a tenancy from 
year to year or for years is not terminated hy the death of 
either party. The heir succeeds to the inheritance of the 
lessor and the executor or administrator to his term if he 
had bnt a term ; and if it was the tenant who died his rep- 
resentative stands in his place. Of course the lease for 
life is ended by the death of the tenant for life; but in the 
absence of statute the representative of the tenant for life 
has a reasonable time to remove the goods and crops of 
fte'tenant. 

§ 114. Termination by destruction, sale, or eviotinL 
The tenancy is not terminated by any destruction of the 
thing demised short of a total destruction of it, as in the 
case of the burning of a building when the premises was 
a room in the building. 

The termination of the lessor's estate ends the relation; 
likewise the grant by the landlord of his reversion, or the 
assignment of the term by the tenant, terminates the rela- 
tion between the original parties by substituting an- 
other, but in none of these cases are the contract rights of 

(2) 18 Am. « Ens- Bncr. (2d. sd.) 2M (ooUMtlng easM). 
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the parties agaiost each other at an end hj the termination 
of the relation of landlord and tenant If the lessor buTs 
the term or the lessee bnys the reversion, the relation is 
also at an end. 

An actnal eviction of the tenant 1^ paramount title or 
the wrongful act of the landlord terminates the relation, 
and absolves the tenant from liability for subsequently 
accruing rent, even such as would be past due the next 
day, as whm the landlord enters on the day the rent is due 
and onsts the tenant for breach of condition to pay the 
rent that day. Taking part of the premises by paramount 
title relieves the tmiant as to so much. 

§ 115. Termination by forfeiture: CovsnaatB and oon- 
ditions. Forfeiture refers to the right of the lessor to 
terminate the lease for breach of condition express or im- 
plied. By the strict mle of the common law none bat the 
parties or their heirs conld take advantage of breach of 
conditions; but by statute the ri^t has been extended 
to grantees. All conditions are strictly construed by the 
courts, because they do not favor forfeitures. For exam- 
ple, a condition of forfeiture for non-payment of rent was 
aifordble only in case there was demand for it on the land 
the day it was dne and near snnset. Thwe is no right to 
forfeiture for breach of a mere covenant, in the absence of 
a statute so providing. Bat there were certain conditions 
implied at common law, for the breach of 'v^ch the lessor 
or his grantee could terminate the lease, though there was 
nothing said in it as to termination for that cause ; thns, 
it was held that by the tenant committing waste, or at- 
tempting to convey in fee to the destmction of the leaser's 
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title, his term waa forfeited by a condition implied in the 
nature of the lease. There are also statutes to be found 
in most of the states which provide that the lessor may 
terminate the lease for non-payment of the rent, and in 
certain other cases, opportunity being given the tenant 
by the statute to save his term by performing his obliga- 
tion within a certain time, as by the day of the hearing on 
the proceeding to oast him. In the absence of such a 
statute or a provision for forfeiture contained in the lease, 
the term is not forfeited by breach by the tenant of his 
covenant to repair, pay taxes, insure, pay rent, not sublet, 
not assign, nse the premiseB only for specified purposes, 
or the like. 

§ 116. Same: NoUce and waiver. Inasmuch as it is 
purely optional with the lessor whether he will avail him- 
self of the forfeiture, the term is not ended by the mere 
breach of the condition, for that would enable the tenant 
to take advantage of his own wrong to escape liability, 
which the law permits to none. For the same reason, if 
the leasor desires to avail himself of the forfeiture, he 
should explicitly notify the tenant of such intention by 
some clear and unequivocal words or act, such as making 
entry, bringing suit for the possession, giving a lease to 
another, or the like. He most also show that he has done 
everything necessary to avail himself of the forfeiture, 
and has done nothing since the act with knowledge of it 
which amounts to a waiver of the default, such as accept- 
ing rent accming since the breach, demanding or bringing 
suit for it, or neglecting to assert his right till the tenant 
has had time to assnme that no forfeiture wonld be d»- 
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muded and faaa acted on that assumptloiL Equity will 
genially relieve the tonaat from forfeiture when com- 
peusatioa can be made; 

S 117. Bams: Waste, discdaimer, and nottoe to qidt. 
By the etatate of Oloncester (1278) 6 £dw. I, c 5, which 
is believed still to be the law generally in this eoontry in 
this respect at least, it was enacted that an action of waste 
shall lie against any tenant for life or years, and on proof 
of waste the plaintiff shall recover the premises wasted 
as well as damages. The forfeiture is merely of the part 
wasted and not of the whole premises (4). Since notice 
to quit is necessary to oust a lawfnl tenant at will, one 
who commits waste forfeits his right to notice to qnit. 
Likewise, a tenant for life, years, at will, or from year to 
year, who denies the landlord's title and sets np title in 
opposition to him, thereby forfeits his term and all notice 
to qnit. The role of forfeiture for disclaimer or waste is 
based on the principle that there is tadtly amiezed to 
every lease a condition that if the lessee shall do anything 
ijiat may injnrionsly affect the title of his lessor, the lease 
shall become void, and the lessor be entitled to re-enter; 
and also on the farther ground that if tiie landlord were 
not entitled to sae immediately for possession he might 
lose his lands by the tenant's adverse possession or de- 
struction of the premues. In one case the conrt said: 
"The tenant, having disclaimed the title of the landlord 
and his own relation of tenant, cannot invoke the protec- 
tion and advantages of that relation. The defendant's 
answer expressly makes this denial of title and holding 



<4) JackMQ T. TlblwUt, 8 Wend. 8*1. 
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the posseBsion as tenant, or that plaintiff was entitled to 
the poBaesaion. The effect of this denial was to make the 
defendant a trespasser. He was not entitled to any no- 
tice to qnit. Whenever he assumed to hold in defiance of 
the plaintiff's title, the plaintiff was anthorized to main- 
tain his action for the recoveiy of the premises, and he 
conld not set np the denial of title, and then daim the ben- 
fit of holding in subordination" (5). 

§ 118. Snrrender. This is a yidding up by the tenant 
and acceptance by the landlord ot the possession of the de- 
mised premises in such a way as to extingaish the term 
t^ mutual consent, and may be either express or implied. 
In sustaining an injmiction obtained by a lessor to re- 
strain removal of a tenant's goods subject to the Mem for 
future rent, it was contended that the term had been sur- 
rendered. The court defined surrender, and then added: 
"The lease being terminated t^ agreement, the lessee is, 
of course, discharged except for rent already accrued. To 
constitute such agre^nent it is not necessary that egress 
words should be used to that effect It is sufficient if the 
reasonable inference from the acts of the parties and the 
drenmstances under which they are performed is that 
snob was tiie understanding. But where acts are relied 
upon as evincing the understanding they should be such 
as are not easily referable to a different motive. No ex- 
press agreonent was made ia this case. The acts relied 
upon as evincing the ^reement were the acceptance of the 
keys by the plaintiff, and the leasing of the property to 
wnoOiBr tenant But tiie plaintiff insists that these acta 



(S) UcGutbjr r. Brown. lU C«l. IS. 
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are mBn£5cient becattse, after the premise were vacated 
and tiie keys left with him, he conld not properly refose to 
receive the keys and take charge of the property, and 
lease it to another peraon for the best rent which he conld 
obtain, so as to diminish the damages which he would oth- 
erwise sustain. There is mnch force in this position. 
What the inference would be from the mere receipt of the 
keys and the leasing of the premises by the limdlord to an- 
other person, we need not determine. There is a circum- 
stance in this case which we deem of controlling im- 
portance. The plaintiff, at the time of the alleged sur- 
render, had brought this action to secure the payment of 
the rent yet to accrue. He had brought it in view of an 
apprehended abandonment and the fact that the rent 
called for by the lease was greater than the actual rental 
value ; yet not a word was said about dismissing the ac- 
tion, or discharging the lessee from the claim made in this 
action. In our opinion no discharge was agreed upon, 
and the defendant Steams remained liable" (6). 

§ 119. Same: Oonflictiiig viewB. In an action by a 
landlord against a tenant for damages, the court said: "It 
appears that defendants removed from the premises June 
30, 1888, and sent the keys to plaintiff, claiming that plain- 
tiff had not complied with his contract. Plaintiff did not 
at onoe enter, but on Aug. 3 commenced an action to re- 
cover rent for the months of July and August ; Septem- 
ber 1, while that action was pending, he called upon the 
defendants and requested them to return and occupy tlie 
premises, which they refused to do. He then took posseB- 

(t) Uutin T. Stearna, 62 Iowa S4S. 



i.y Google 



TERMINATION OF TENANCY. 403 

don, had the front painted in order to obliterate the de- 
fendant's sign, made necessary repairs, tried to find a new 
tenant, and finaUy rented them to Gnan Kee for a lanndiy, 
for five years from October 1, at $40 per month, which 
he says was the very best he could do. The new lease ex- 
tended nearly one year beyond the term of the defend- 
ants' lease. So far as appears nothing was said or done 
by plaintiff, other than as above stated, to qualify his acts 
in taking possession, and reletting. He did not inform de- 
fendants that he did not accept the offered surrender, nor 
that be would relet on their account. This suit was com- 
menced Deconber 3, 1888. 

"Do these facts show a sorrender of the termf A sor- 
render is the yielding np of an estate for life or years to 
the reversioner or remainderman. Under the statute of 
frauds, it can be done only by express consent of the par- 
ties in writing, or by operation of law when the parties do 
something which implies that both have consented. I^ese 
acts are such as the parties would be estopped from dis- 
puting, and which would not be valid unless the term were 
ended ; as, for instance, a new lease accepted by the ten- 
ant, or the resumption of possession by the landlord if 
the tenant acquiesces, or the giving of a lease to another. 
And any act which will amount to an eviction will estop 
the landlord, and make a formal surrender uimecessary. 
And, while it is said that a surrender by operation of law 
is by acts which imply mutual consent, it is quite evident 
that such result is quite independent of the intention of 
the parties that their acts shall have that effect. . . . 
The landlord may accept the keys, take possession, pnt a 
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Ull on tiie house 'For Bent, ' and at tibe same time apprim 
the tenant that he still holds him liable for the rent All 
this, it was said in Marseilles v. Kerr (7), is for the benefit 
of the tenant, and is not intended, nor can it have the 
effect, to pnt an end to the contract and distdiat^ him 
from rait In that case the trial court had instructed the 
jniy, in effect, that, if the tenant gave np the demised 
premises, the landlord may re-enter and relet, and that it 
is for the advantage of the t«Lant that he should do so, 
and being for the mntoal advantage of the parties, it 
raises no presumption that the landlord has accepted a 
surrender. Of this instmction the court said: 'We see 
DO error in this. It is good sense as well as good law.' 
In that case the landlord expressly refused to accept a sur- 
render, and notified the defendant that he would hold him 
for the rent 

"While there are many cases which hold to this view, 
the weif^t of authority and the better reakon are the other 
way. The term is an estate in lands. The tenant, subject 
to the covenants of the lease, is the owner of the term. If 
he leaves the demised premises vacant and avo\ra his in- 
tention not to be bound by the lease, his title still contin- 
ues, unless the landlord has accepted the offer of surren- 
der. The landlord has no more right to the possession of 
the lease than a stranger. Admit that he may take such 
care of the proper^ as will prevent waste, still he must 
not interfere with the right of the tenant to the absolute 
dominion and control If he does so interfere it is an evic- 
tion, and the tenant will be released. The tenant cannot 

(7) « WhutOB, S09; 



i.y Google 



TEBMINATION OP TENANOT 4Q9 

abandon his title; and notwitiiBtanding he has gone out, 
imleas the Burrender is aocepted, that continues. It is his 
right to resume possession at any time during his term. 
If he brings ejectment against the new tenant, what de- 
fense can the new tenant have, ^cept that plaintiff's right 
has oeasedf How has it ended nnless by snrrMidert The 
assertion that the reletting is for the interest of the tenant 
is gratnitons and nnwarrantable, though, if it were true, 
how would that fact tend to show authority in the landlord 
to dispose of the t^iant's properiyf Any person mi^t 
assmne authority on the same ground." Judgment for 
defendant (8). 

§ 120. Sight to emblements. Emblements are the an- 
nual produce of the soil resulting from annual planting, 
such as com, wheat, and the like ; but berries, peaches, and 
grass, which grow annually from the parent root or stalk, 
are not emblements, and the way-going tenant is entitled 
to none of them. If a tenant for a definite term plants a 
crop which will not mature before the expiration of his 
term, he has no right to return after hi-s term is out to 
harvest his crop. For he is bound to know when his time 
is to be np, and it was his folly to plant what he conld not 
harvest. He must then take them for what they are worth 
or abandon them. If any tenant terminates his term of 
his own voluntary act, he has no rif^t to return later to 
harvest crops ho has planted and which had not matnred 
when the lease was terminated. Thus if a widow holding 
during widowhood should sublet part of the premises and 
she and the subtenant should each plant crops, and then 

(8) Welcome t. Heas, 90 Cal. E07. 
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she should many before the harvest, the rerenaoner or 
ranaindermaii would be entitled to the crops she had 
planted, and she would have no right to remain or to re- 
tnm for that purpose. Bnt her subtenant would have a 
better right ; for it is a principle of public policy to en- 
courage industry, and planting woold be discouraged if 
Uie right to harvest were doubtful. Therefore, the courts 
hold that if an estate for life or at will is terminated be- 
tween seed time and harvest the tenant at will or the rep- 
resoitative of the life tenant has a right to retnm after 
the termination of the term or estate to cultivate and har- 
vest and remove the crop. The same rule applies to an 
estate for years terminated by some collateral event not 
dne to the f anlt of the tenant 
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FHRSOKAL FBOFBKTY AVD BAIUIEIITB. 

§1. Lnee holds Grmn's promissoiy note for $1,000. What k 
the l^al difference between the nfttnre of Lnee's ri^t in the note 
as the embodiment of his el^m against Oreen and the elaim against 
Qnea itself t 

|§ 2 to 7. To which of the two representatives of the dweased, 
heir or ezeentor, wonid the following pieces of property go on the 
death of the owner: An acre of land, shares of atoek in a eor> 
poration dealing ezclnsiTely in real estate, an annnity, a lease for 
10 years, a mortgage that was not yet dne, the fish in a fish-pond 
on the property, a collection of mounted flsb t 

§8. What is the differenee between a "chattel peiaonal" and 
a "chattel realT" 

§ 9. What is the difEerenee between a "chose in poaseeaion" and 
a "chose in aetioni" 

§ g 11 to 16. What is the difference in resnit between bringing an 
action of replevin and an action of trespass T 

i 18. Thomas was hunting and started a fox and shot it so that 
it bled bnt was not serionsly hurt. While Thomas was chasing it 
the fox was killed by Qvj, bnt before either Thomaa or Gny eonld 
reach it, it was piiAed up by Chase. Which one is entitled to the 
possession of the animal f 

gS7. Snow, being nnder a mistalce as to the loeation of the 
boundary between his land and Todd's, went on Todd's land and 
ent and hauled away lomber worth flOO as it stood. He made it 
into furniture worth $1,500. Assuming that Todd can identify the 
furaitnre as made from his lumber, who is entitled to itf 

g S8. Suppose in the above ease that Snow had known where the 
boundary was and purposely gone on Todd's land and ent. Would 
that make any difference! 

Suppose Snow, having eut and hauled away in bad faith had 
sold the Inmber for $110 to Hill, who bought in good faith and made 
it into famiture worth $1,500, what would have been the respec- 
tive ri^ts of Todd and Hill in the furniture t 

§29. Suppose the fenee between Dane's land and Hole's land 
ma blowD down by a stoim and 300 eheep belonging to Dane and 
407 
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600 belonging* to Hole wen mixed tt^ether, what wonld ba the xe- 
■peetiTB lighta of Dane sad Hale in tiw mixed flodt 

§80. Jonee, Finch and Gray each deposited 6,000 bnahela of 
gnin in Toang'a wirehonae. The grain was all in one common bin. 
Snppoee tbe building and 10,000 boBhels of grun are bnnied, with no 
iamtruM. te whom does the loaa fallT 

I SS. SnppoM in the above ease Tom^ bad given a meript that 
allowed him when the receipt waa presented to retunt either grain 
of the aame quality or the maitet valoe of the grain. Would this 
have altered the molt in ease of flret 

8 § 84, 85. Olsen ordered three loads of ha; trom WUte. Wale 
White's driver was on the way to Olsen 's bams, Dean vrongfally 
peianaded him to vnload them in his (Dean's) bams. When Olsoi 
discorered this he went to Dean's barns and took away abont three 
loade. He tbongbt the loads sent to him by White were two-horse 
loads whereas Uiey wen only one-hoise loads, so he took about twice 
as mnch from Dean as he sboold hav&. What are Dean's lig^ta 
against Olsen t 

S 30. Suppose io tbe last ease that Dean's hty bad been of an 
inferior quality to Olses's; so that the miztnre was not so valuable 
as Olsen 'a alone wonld have been. How would that fact afleet the 
rights of the parties T 

8 38. Smith's boat was ran down by a tog. Wheo they got into 
port Smith began prooeadiags for damages in an admiralty court and 
attached the tng. Tbe decree of the court directed that the tog should 
be sold to satisfy Smith 'b claim. It was sold and bon^t in by Hall. 
It later tnmed ont that at the time of the collision the tng was in 
the hands of a thief who had stolen it from tbe tme owner. As 
between the latter and HoU, who is entitled to the tngt 

8 40. Fales sned Jonee for breash of eontraot and got a jo^ 
ment for $100. He told the dieriff to levy on and sell a horse 
that Jones had been using. The sheriff did so and Thayer boogfat 
the horse,, which in reality belonged not to Jones, bat to Uuri^ty. 
Aa between JCnrphy and Thayer, who is entitled to tbe horse t 

§43. In 1900 Allen, who bad borrowed a mare from Oay 
some time before, told Gay that he intended to keep it for his 
own and if Gay did not tike it he ooold ane. A statute provided 
that actions for tbe reoovery of personal property or for the con- 
version of >t most be brought witlun four yeais after the tort Gay 
did nothing till 1906, when he foond the mare tied in front of Al- 
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lea^ hone ud dram away vifh it and k«pt tt Attn now mAs 
to recover the mare from Qa,j. May h« do ul 

|M. Suppose that in the above ease Allen had in IMS sold 
the mare to Yoe and tbm Gay in 1906 had takon tt from Toe. 
Could Yoe regain it ftom Qvyi 

8U. BnppoBo Allen had himself kept the man from 1900 to 
1006; and that In 1901 she had a foaL Admitting AUn's li^ 
to the msre in 1006, who had the rig^t to the foal, Allen or 0^1 

iM. Horse wrote a letter to Fiaeh, eayi^ "Hat Tolmne of 
Shakespeare in my library that yon wanted is ytnin. Please eone 
and get it" Before Fineh eonld eome Horse died. Ifi^ Findi daim 
the voluBe as agunst Horse's exeentort 

g47. Holt gave Doane the key to hii staUc^ ta^fiag, *'l am 
going to make yoa a presmt of Die hone and bnggy fai llw stable. 
They are now yonra." Is this enon^ to pass titteT 

S Si. Has a livery stable "ktepn a lien at eomnxm lawt 

g 66. F<%g ealled an expressman to mora his fumitoie, the lat- 
ter agreeing to do the job for $15.00. It took three trips to eany 
all the fnmitnre. On the last trip the expressman delivered all 
but a sideboard, iriiieh he claimed to hold tiQ the 916.00 was paid. 
Fogg tendered him (5.00, the charge for carrying the last load* 
elaimmg that he had lost his lien for the other two loads hy de- 
livering them. Is Fogg rightf 

1 68. Suppose that in the above ease the expressman had taken 
away the sideboard and stored it to preaerve Ids lieu. Vhea IV>gg 
esme to pay, eonld the expiesaman have mad* Um pay the itorsge 
charges as wellf 

8^60, 61. Dale hind a suite of fonihhed rxhbs tt a hotaL 
After he had been there a while he had a number of rugs sent oat 
to try. The bot^ proprietor knew that they were sent out aimply 
on approve A day later Dale left, sot paying his hotel biHs. May 
the hotel keeper bold the m^ aa against the owner to enfone kb 
claim against Dalef 

868. Suppose that Dale had Imn^t the nga with him fron 
another eountry and the hotel keeper had known that he had so 
right to them. Oould the hotel keepar have enfweed his lien against 
themt 

1 6S. A thief stole a lot of diamonds and delivered them to an 
ezpreea aompany to earry oat of flte state, ne express eo m p sn y 
aoted in good faith. Hie owner dtseorared than and dsmudsi 
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Qiam from Uw Bxpr w oompuiy and the latter elaimed to h<dd then 
for ehargM. Hay it do sot 

|S8. A wat«bmaker who bad reptured HUl's watch waa hold- 
ing it to auforee hia eharges. He wanted to raise some monej, ao 
he turned the watch over to Ooold and told him to collect the r»- 
pair chaises from Hill and keep them. Hill now claims poasessioii 
of the watch from Qonld. Uay Qonld enfoioa the lien against itt 

1 07. Lane was a wheelwright and had repaired Holt's wagon. 
He also had a «laim against Holt for materials sold some time before. 
When Holt went to get his wagon, Lane saad, "Yon can't have it 
nntil yon settle np that old aceoont as well." Holt made no ten- 
der, bat bnnght rejdevin tor the wagon. M19 Lane still enforce 
hia lien for the repairal 

968. Riee with his antomobile stopped at a hotel for three 
weeks. He took his auto ont every day or two for a trip. When 
he was abont to leave, the hotel keeper tried to hold the auto for 
all nnpaid charges to date. Bice claimed that he eonld hold the 
anto only for those ehaigea aeening since it had last been oat. 
Which was rigfatt 

|7S. Stone pledged 100 shares of stoA with Baleh to seettre 
a loan of (6,000 due Jnly 1. On Juoe 15th Baleh, feeling certain 
that Stone would not redean the stock, sold it to Doe. On July let 
Stone, without tendering the $5,000 to Baloh or Doe, hronght action 
•gainst Baloh for converting the stock. Has Baleh a defense T 

{74. Zane leased a rei^ier to Olsen for three weeks. Before 
the time was ap Olsen took Zane's reaper apart and began to naa 
the parts to repair some harvest machines of his own. What ef- 
fect does this act have nptm the legal possessioa of the naper^ 

S 75, Hieka loaned Evans a typewriter to nse until Hicks should 
want it. If the typewriter is damaged, conld Hicks' action be 
bron^t on the theory that the dam^e was a violation of hia 
possession or only of bis right to possession t 

§78. Doe delivered goods to a railroad. At the end of the 
tr^ and iriiile the railroad was holding than for its fnight charges, 
the goods were wrongfully attached by the sheriff on an ezeen- 
tion against Oray. The railroad let them go. Does this give Doe 
the poHseasion, or only the rij^t to posseasionf 

S 61. Gore found hiay's biQrele; took it home and left it oat- 
doors BO that it waa badly rnsted Has Haj a right of aetion 
t Qonf 
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gSS. Sniqxwe May had some to dum the U<7elfl^ but nfoMd 
to identify himself or tell who he was, and Gov* had ntosed to 
detiver it to him, would this make Gore liaUet 

5 83. Ellis finds Ide'a hone on the toad, takes Um in and keept 
him for a month. Hay he hold him for the keep when eloined by 
Idet 

§84. Suppose Ide had adverdsed that he wonld "^vs a lib- 
eral leward and bo qoeationa asked." Conld EUlia then hold tbe 
horse for $10.00 1 

Would it afFflet matters if In disenenng the matter Ide had agreed 
that 110.00 was a fair reward T 

Would it make any diifeienee if Ide had advertised that be 
wonld give a reward of $10.00 f 

§ 85. Suppose in the above ease Ihat Jones had presented Uli»- 
self to Ellis, pretending to be Ide, the owner, and paid Ellis tbo 
$10.00, and had taken the horse and Bills had shortly after dis- 
oovered that he was not the owner, eould Ellis reeover the hoiM 
from Jones T 

§86. A passenger in a Pullman ear finds a wateh. He turn 
it in at the Lost and Found Office of the Pullman Company. Ho 
one ever appeaxs to elum it Is the finder entitled to reeover it 
frmn the Pullman Company^ 

{87. Green hired Dane to dig a well on Green's land. Wbik 
Dane was diggii^ he foimd a box of money buried ei^^t feet under 
the soil, the former owner being unknown. To whom did it be- 
long, Green or Danef 

§ 89. Suppose Dane had heard that there was money bttried on 
Green's land and had come on it without Green's ] ' ~ 
had found the money. To whom would it belongt 
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PATBfT UW. 

I IS. Cotdd a p«non who diseovered & Tuutioii on tlia Darwin- 
iftn Uw of , the Bomval of the fittest patent his ^aemmjl 

S 1A> Would • lugger handle on a Kiew driver, ao •• to give a 
better giip, be patentaUel 

Would Iragthenlng the diatanoe between the wheela of a bieyele 
■0 aa to make it ride more eaeil; be patentablet 

{16. Ceo a eomhination of already known proaamee and ma- 
teriala ever give riae to a new patentable devieel 

§ 17. ICnst a device^ in order to be patentable^ be one in whidi 
file patente e baa etqiended eanfnl study as diatingoiBhed &oni a 
oaae wbare tha idea oeemred to him intaitiveljT 

8 18. Woold a shoe with a broad, heavy sole be patvtaUe as a 
deviee for tramping down the earth aronnd poatat 

Woold it make any ditteranea that tha person seeking the patent 
bad never aeeii persona doing that with ocdinazy ahoeat 

{19. Wonld an inqnoved ronlette wbesl be patantaUet 

§83. Allen bad the idea of a maehine for weehiiig windows, 
but it woold woifc only on large pane*; Bates suggested a ehanga 
whereby it would woik oa both large and small panes. Should Air 
len and Batea tipply for a patent as joint inveatora or aa separate 
iaventoiat 

If aa isventor asngna his ioveotion bafwe patenting, irtio shonld 
ai^y for the patent, and to whom should it be issnedt 

jn. What is the theory tm whieh patent spedfieations are 
n^ipoBed to be drawnt 

What is ttie efFeet if is patenting the deviee too broad a elsim 
is madet 

What is the effect if too narrow a daim is madef 

{U. If the patent eosunissioner disoovers that a patent bas 
been issned to a snbseqtieiit inventor where it ahonid have been 
isRied to a prior invfflitor, may he eanoel the patent so iseaedt 

§ S8. For bow long may a patent right be eztendedf 

§89. Snppoee an iovoitor has his invntion abnoet perfseted 
412 
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and be leanu that wMBeone else is woiking on the Bame doYio^ is 
there on; va; in vhieh he may proteet himself f 

What are the diMdvantages ot this method of protection t 

§48. Dale had a patent on an article. He thought it worth- 
less and said to White, "Qive me $10.00 and jon may have all my 
Tights in the patent." White did so. Wlhat was the nature of 
White's interest in the patent f 

§46. Lord assigned his patent to Gray, Gn? to pay 30 per 
cent of the net profits of the sale of the article. Gray then refused 
to mannfaotnre or sell it. What redress has Lordt 

$47. Lewis has a patent on a new kind of eamage wheel. A 
eity ordinaaee forlnds the nse of wheels of less than a eertain 
width. Lewis' patented wheel is less than the required width. If 
prosecnted nnder the ordinanee, is his patent a defense 1 

§6<K Hateh patented a derioe for stretching carpets while tack- 
ing them down, which had s curved handle to fit into the leg at the 
calf. Is a nmilar device with the handle eurved to fit into the leg 
JDst above the knee an infringement f 

§ 53. Horse improves a partiealar part of an already patented 
article and gets a patent on his irniHWement. May he treat others 
patenting other improvementa iq>on the same part as iMfringers of 
his patent 1 
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OOFTBiaET AKD TKASHKASKB. 

|1. A nempaper reporter wrote op a storj which he ibully 
dsaided not to tnni in to his paper and kept in his desk. It was 
Bot eopyri^ted. Latei another reporter got his eopj and published 
it. Has the first reporter a right of action against the second re- 
porterf 

|i. Would it make any differenee in the above ease that ilie 
Aist Rfportw had deSnitel; given np the idea of ever paUishing tbs 
■toiyl 

II 9, 7. Wliiah of the following may be eopyri^ted : a ledger, a 
perpetnal oalendar, a pattern for a woman's drees, a phonograph 
iMord, a kodak pietnre, a moving pietore film, a mnsioal eomedy, 
a printed sticker labeled "Poison" to put on a bottle! 

§§ 11, IIL 6honld the mannsciipt of the production desired to be 
eoi^rigfated be sent (or that purpose f 

§ li. What ii the penalty for failing to send two copies of the 
prodnctioD to be oopyrighted to the LU^arian of Congress t 

§ 17. Wlutt is the greatest nnmber of yean for which a oopy- 
rigbt may be heldf 

Hay a eopyri^t be aasignedf 

Suppose it is assigned at difierent times to two persons, which 
one get* the right to itf 

§ 19. Oreen wrote a story and oopyrighted iL Fales then wrote 
a story and M^iyrigjited it Green claimed that Fales' etoiy was a 
mere wpy <d his. Can the respective rights of the parties be settled 
Iqr an examination of the records of the oopyii^t offloef 

§88. What if the penalty for publicly performing any copy- 
righted pUyt 

TBAmXASXS. 

§ 88. Jones was a maker of crackers and for years had printed on 

his boxes a drenlar picture of a hake oven with the words "Jones' 

Beat Bisenits" across it, and had built up a large trade for hig 

foodi. Aaotlier baker, mneh less well known, took in a partner by 

414 
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tin aanu of Joius and used a sunilar pietnre with the words "Jones' 
Best Biscnit" His e^toda wen of inferior quality and tlie first 
Jones was ssrioosly injured in his bnaiiieBB. He had not T^istered 
his device as a trade ma^ Has he any ri{^t of wtion against 
the imitators f 

§31. Hill and Hay were partners mannfaetnring lead peneilB. 
Hill one day sketohed ont a deviea that he said he thought would 
be good for a trade maik They separated shortly after that and 
Hay at once began stamping the device on the pendla he made and 
using it as his trade mark and roistered it as snch. Is he entitled 
to it as against Hill f 

§ 36. Does a peison have to be a citizen of the United States in 
order to r^;iater a trade maii: heref 

§§ 37 to 46. Which of the following devieee conld not be regis- 
tered as trade maike: "Sqnare erossed over oompasseB," as a trade 
mark for eazpenters' tools; "Imperial" as a trade mark for shewing 
gmn, it already being used as a trade mark for a kind of cloth; 
or when the word "Boyal" is already nsed as a trade mark for 
gnm; "Jones, Smith & Go," f<B- eertfdn goods mannfactnred by 
that firm; the same words, only printed in a cirele with the [ootnTes 
of Jones and Smith in the middle; " Jonbro" for a new artdde mann- 
factnred by John Brown; "Pittsburgh" for steel made in that eity; 
"Cape Cod Turkey" for canned codfish; "Never-tair" for clothing. 

§ 48. How long may a trade mark registration be retained t 

g SU Lnee, having a dnly raftered trade mai^ sold the same 
to Fineh, though he etill continued in the same business. What are 
the rights of Unch with reference to the nae of the trade vaaA t 

1 54. Hale had a dnij restored trade mark mi a certain kind 
of shoes. Todd was a small shoe manafaetarer in Texas who sold 
no goods ont of the state. He naed the same device as Hale had 
registered. Hay Hale proceed against him for infringement of his 
trade maikT 

§66. SnppoM two diflaient persons were aDowod, throng^ the 
error of the patent office, to register two very similar devices for the 
same kind of goods. What wonld be the rif^ts of the two parties f 

§ 68. In as action by Gay against Evans for the in&^ngement of 
his trade mark he proved that Evans' gross sales while nsing the 
trade mark amounted to $100,000. No proof was given as to the 
eost of production. To what judgment for damagea, if any, is Gay 
entitled? 

§ 69. To what further relief m«y Gay be entitled t 
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JOaWn in LAUD OF AKOTHE& 

{4. Abbott and Blake axe adjacent land owners. Blake hires 
Jones to excavate a cellar in Blake's land, leaving a strip a foot 
vide between the ezeavatton and Abbott's bomidary. Abbott's land 
nerertheleea. stuks in and is seriondy damaged aa a resnlt of the 
exeavation. Ii Blake liable for the damage to Abbott's landt 

Suppose that between the land of Blake and that of Abbott had 
been a pieee of land belonging to Thomas. The three pieces were 
lying on the slope of a hill, with Abbott's at the top, Thomas' in the 
middle, and Blake's at the bottom, and the soil was so sandy that 
when Blake excavated in his piece the soil worked down from Thomas* 
land and so from Abbott's, thereby damaging Abbott's, Would Blake 
then be liable to Abbott f 

1 14. Gordon lived in the part of the town devoted to boiler 
making and machine shops. Smith came there and started a tin 
plate factor?. Baa Gordon a canse of action against himf 

Would the ease be different if Smith bad opened a glne factory t 

1 17. Ballard bad a large farm on the lower end of which waa 
a ravine, through which the sorfaoe water and melting snow used to 
drain off in the spring over Cowen's land. Cowen built a dyke on 
his own land across the ravine, with the reenlt that the water stood 
on BaUard's land for a long time in the spring and rained bis oropB. 
Has he a eanse of action against Cowcnt 

gg 18, 19, 80. A landowner sinka a well on his own land and 
thereby gets water to supply his house. A neighbor, seeing that the 
water is very good, sinks a deeper well on his own land and puts 
in a powerful pump and pumps the water up, thereby causing the 
first man's well to become diT> He bottles the water and sells it in 
a neighboring idty. Has the first landowner a eanse of action against 
the second 1 

Would it make any difference if the second used the water in his 
own house T 

Would it make any difference if he pumped it iQ> and let it go 
to wast^f 

43S 
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8 81. AdaniB uid Bnvn bare tajroB through which runs Babbl; 
Brook, Adams being higher up on the brook. He puts in a windmill 
and pnmpa water trom the brook to use in his house and water his 
stock. He nses bo mnch that there ia practic&U; no water left in 
the hrook when it reoehes Brown. Hay Brown maintain an action 
agunst Adams f 

Woold the resnlt be the same if Adams had osed the water to 
snpply a brewery which he pat up on his landt 

% S6. What is the legal difFerenee between the case where a 
landowner grants to a third person the right to exeavate all the coal 
nnder the grantor's land and the ease where he grants the third 
person the eoal itselfl 

§80. Qalt, the owner of a farm, granted to Peters, "his hears, 
and assigns," — ^Peters being the owner of an adjacent farm — the right 
to pastnre 30 head of cattle on Oalt's farm. Peters sold his farm 
to Thomas. Who, now, has the right to pastnre the cattle on Gait's 
farmt 

§ 32. Snppose, in the above esse, that Peters had paid Oalt $50 
for the right and that Gait had written him a letter saying that he 
would give him a deed conveying the ri^t, but had subsequently 
refused so to do. What would have been Peter's ri^tet 

g36. In what ways may an easemmt be ereatedf 

§ 40. Graham had acquired by deed from Morton, the ri^t to 
drain from his (Graham's) house through a diteh over Morton's 
land. He later discharged his stable drainage ahso through the same 
drain. Has Morton a cause of action f 

§4S. Suppose, in the above case, the drain had become stopped 
up on Morton's land. Would Graham have had a ri^t to enter and 
elear itt 

§43. Would it be a violation of Qrsham's rights in the last 
ease for Morton also to discharge his drainage in the ditchf 

§§ 46, 47. What is the difEarenee in the legal rights of an abutter 
when be owns to the middle of the street subject to ri^t of user by 
the publie and when the city owns the street in fee sunplet 

§6L A railroad condemned a strip two hundred feet wide 
through Bmith'a farm for a right of way, feneed it, put a sin^e track 
down the center. Smith claimed the ri^t to ent the grass on either 
side of the track in the ri{^t of way. Is he entitled so to dot 

§62. Barnes had a right of way over Claim's land to land of 
Barnes whi^ lay across the road from Clark'a land. Bamea need the 
way not only to go to the land across the road, but would also go 
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dom tbe ir^ to the highroad and than to town. CUifc < 
that be had no right k to do. la Clark's ooatentaon sonndf 

i SB. Lane owned the lower etoiy of a building and Townea tlia 
opper. Townea started to tear aw^ the upper story. Hay Lane pre- 
vent him from so doing? 

SnppoK Townea let the ni^wr etory fall into disrepair, ooold Lmm 
flompel him to repair itT 

§g M, 70. What ia the distinction between a tme easement and 
the ao-ealled equitable easement! 

{ 71. Allen aold the north half of his land, whieh bad day jataf 
to Bates, and agreed that no elay should be sold from the south half 
ntained b; him for the next ten yeais. The nert year he sold the 
south half to Paine, who knew of this agreement with Bates. Paine 
began to sell clay tima Uie land. Hay Batea enjoin himf 

S 74. Dodd sold Head a lot in a reaidence distriet. Head eovan- 
anted that he would not erect a flat buildiiig on it Ten years later all 
that part of the eity was deroted to shops and flat buildings and Head 
began to build a flat H^ Dodd enjoin himf 

$ 77. What is the legal difCereooe between a license and an ease 
mentt 

S 80. Gray sold Smith an auto which was at the time in Gr^'a 
garage and tcAd Smith he eonld take it away any time in the next 
week. The next day he notified Smith to keep off his land. Smith 
went on Grid's land the same day and took the auto. Is he liable 
for treepassT 

Suppose Gray had tried to keep Smitii off and Smith had knocked 
him down and broken his arm. Would this have been justified if 
necessary to get the autof 

} 83. Lord leased a house to Dale for ten years. Dale covenanted 
to keep it in repair. Two yean later Dale asaigned his lease to 
Wbod. Wood did not keep the house in repair. Hay liord bold Wood 
on the oorenantt 

{84. Could Lord have held Dale for Wood's fsilnre to repairf 

§ 88. Suppose in the lease last mentioned there had also been a 
Mvenant by Dale that he wonld not permit gambling in the houae 
and Dale had aubleased to Small for three years. If Small had per^ 
toitted gambling, would Lord have had any remedy against himf 

S 89. What is the difFerenoe in the legal rights of a person to 
whom haa been conveyed a piece of land whioh is protected by a 
eovenant that nms with the land, and a person to whom a mere eon- 
traet ri^t haa been aaaignedl 
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I.Ain)LOBJ) Am) TEVAMT. 

' §8, 8. What are tlie vaiioiu kinds of leuM by 
ment and tlie chief diffeienoes between themi 

§ i, KoT. 1, 1908, Jones leased to Bobinaon a honse for one year 
at a rent of ^6 a month, payable in advanee — Jonee to heat the 
honse. The year expired and on Not, 1, 1909, Robinson paid Jones 
925 as naaal, which Jonee accepted. Later in the month Jones noti- 
fied Robinson to quit the premiaea and refused to heat them. Hai 
Robinson a eanse of action against Jones t 

g 5. Annstrong bought a reserred seat ticket for (12 for a eerica 
of six Goneerts. After the flnt eoneert the management tendered him 
back $10 and refosed to let him occupy bia seat thereafter. Haa h» 
a cause of action t 

S? Could Wri^t, a lodger, who had paid in advanee for ox 
weeks' lodging, maintain ejectment against the lodging honse keeper 
for taming him out of his room daring the six weeks T 

g 11. Marphy owned ten acres of land. He entered into a oon- 
traet with Petenon whereby the latter was to have the ezclnsiTe 
control of planting and enltivating the land and attending to and 
harresting the crop. Uorphy was to snpply the seed, horaes sad 
necessary harvesting machinery, and have one-half the crop. What 
was the legal relation between Unrpby and PeteraonT 

gl& Hale execated the following inatrnment to Smith. "Hale 
hereby agrees to leaae his ten acre tract (describing it) to Smith foiv 
ever for 9600 cash and to f^ve him a good qaitclaim deed to it and 
Smith agreees to pay the $500 therefor." What are the ri^ts of the 
parties f 

g IS. What are the provisions of the Btatnte of fViads with 
reference to leases f 

g 11. Is the following in the writing of John Peters a safBcieot 
memorandam within the Btatnte of Fraads to bind him: "Bee'd Jan. 
6, 1897, of L. Brown $75, rent three years from date of valley farm. 
J. P. " 

g 16. G¥ay made on oral lease to Lloyd for ten years at HO a 
month. The Statute of Frauds required leases for more thaa tiirea 
419 
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yetn to be in writing. lAoji «nt«nd nitder Uie onl laase. Itaj Qtty 
toe him u a tnspasserf 

S 19. Jones wrota to Cluk: "I will lesM ;oa 07 borne at the 
somer of l^t avenne and Linden Street for three yean at (300 a 
year npon the nanal temis." Clark aeeepted. Jonea then tendered 
him a leue oontainiiig the following oorenanta ; that the leasee mtoU 
keep the premisee in repair; that he wonld not assign or eablease; 
that he would keep the premises ineored in the name of the lessor; 
that the lessor should have a right to enter and inqwet the premises: 
that the lessee shonld not use the premises for a lodging honse. To 
whieh if any of the eovenante m^ Clorii properly objectf 

iHt. If Jones refosed to give any lease other ttua that abon 
mentioned, what relief if any eonld GjlA obtain t 

g 81. Lewis leased an office to Todd, a physieian. The office wss 
in sneh bad condition that it wss impossible to nee it u a physieiaa's 
offlee and Todd refused to pay the rent Uay Lewis recover the rent 
by an action at lawt 

Would it make any difference if the lease had stated that it vaa 
of "a physiman's office" and bed contained a covenant 1^ Todd that 
he oonld nse it for no other pnrposel 

% 26. Crane leased a house to Mnrrsy for three years, covenant- 
ing that Murray should have quiet enjoyment. At the end of the first 
year Mnrray diseovered that the land was really owned by Rogers 
and that Crane had no right to lease it. Does this constitnte a breaeh 
of the covenant by Crane T 

§ 28. Suppose in the last mentioned case that Hnrray assigned 
the lease to Qnild and that Bt^rs then sued Oiiild in ejectment and 
that Goild defended the snit bnt finally lost and was forced to give 
np the house and pay $300 damages. Could Goild recover from 
Crane and if so how mncht 

g 30. Curtis leased a three hundred acre farm to Hancock. 
Across the middle of it ran a public road. Curtis covenanted that the 
premises were free from incumbrances. Hancock later found there 
was a dOO mortgage on the premises, though it was not due nntil af- 
ter his lease would expire. He sued Curtis ailing the road and the 
mortgage vera each a breach of the covenant against incombranoes. 
Is his contention sound T 

§ 31. Stqqnse Hancock had asagned his lease to Cabot. Could 
Cabot have sued Curtis on the covenant t 

1 32. Bates leased land to Cross and gave him the ri^t to mine 
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flosl for faetoi7 pnrpoMS. Does this eltoM prevent Croes from nsiiiff 
ttie land for farm pnrposeBt 

Would the resolt b&vs been different if the land had been ex- 
pressly leased "for mannfactUTingf " 

§34. What are the rales laid down by Speneer's ease as to the 
mnniii; of covenants in leases 1 

§36. May the lessee assign or snblet without the consent of 
the lesBorf 

§ S7. Hay the lenor aasigii his intereat without the oonsamt ot 
the lesseef 

§ S8. lamb hod a lease that still had twenty years to nm. He 
executed to Smith the foUowing instrnment: "I hereby assign to 
Smith all right, title, and interest; in the aforesaid lease for a term (tf 
fifteen years from date." Is this an assignment or snUeasef 

§ 39. Iiowrey leased a store to Murphy with a covenant that the 
lease ehoold not be assigned without tbe consent of the lessor. 
Murphy went into bankruptcy and his trastee in bankruptcy took 
over the lease and sold it as an asset of the estate. Is this s breach of 
the covenant T 

§40. Assuming the lease to have been assigned by Uurphy Itt 
Hucb a way as to amount to a breach of the covenant, could Lowrey 
have then entered and terminated the lease t 

§ 48. Suppose a lessee asugns his lease with the consent of the 
lessor end the assignee does not pay the rent. May the lessor hold 
the original lessee for it t 

§ 43. Suppose the first assignee in tnm assigns with the consent 
of the lessor to a second assignee and the latter does not pay his rent 
May the lessor hold the first assignee therefor f 

§ 44. Larson leased two buildings to Tenney for twenty years 
with a proviso in the lease that if the premises were not kept insured, 
the lessor might enter and forfeit the lease: Tenney subleased one 
building to Sqmres for fifteen years with the same covenant. 
Squires kept bis building insured but Tenney did not ke^ his insured. 
May Larson oust Squires as well as Tenn^f 

§48. A lessee of a farm on which there are twenty acres oC 
woodland cuts down the wood and sells it. Has the lessor a right 
of action against himf 

Would the lessor have a right of action if the teiuutt eat wood to 
bum in the house or to make fence railsf 

{ 60. Atdrich leased a farm to Morse. The floor of the bam was 
in vtay bad condition sad Aldrieh knew it. Morse did not, Tlie list 
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day on the Cum Abner, Mone's hired man, droTS into the bun and 
the fioor fell with him Bsrionaly injuring him. Who is ro^MHuUile 
therefor! 

§68. Snppoee the floor hsd been all rif^t when the lease was 
made but enbeeqnently Aldrieh had fonnd that it had beeome decayed 
and had not told Uoree and the latter waa injured by falling throi^L 
Could HOTM hold Aldrieh f 

§54. Bnppoee in the last eaaa that Horse had notified Aldiich 
that the floor needed repairing and reqnested him to repair it and Al- 
drieh had refused and then Uoree had been injnred. Would Aldiiefa be 
liable! 

§ 67. Hay 1. Oalt leaaed a flat to Carter for one year at fSO a 
month. Daring the ■omnwr iriiile Carter was awi^ Gait pat in a 
boilt-in aide-board and a new ioe-boz and calcimined and petered the 
fl^; 10 that it was then admittedly worth (55 a month. While so 
doing he damaged Carter's fomitare to the extent of $20. Gait now 
attempts to hold Carter for 955 a month. Carter anes him for the 
|20. What judgment should be given 1 

§63. Sappoee in the above ease that the alterations had been 
made by Carter. Conld he have eolleeted from Gait the valoe of these 
impiDvements I 

1 69. What are the varione kinds of rent known to the eommon 
lawl 

§71 LitUe leased to Brown for three years at a rent of $75 a 
month. Brown snbleased the same premises to White at flOO a month. 
Brown does not pay Littie. Hay the latter hold White for the $75 
a month! 

§ 74. Jones leased a hundred acre fiLnn to Smith at $100 a month. 
Jones then sold all his interest in seventy-flve acres to Gray. What u 
the liability of Smith to Jonee and Gray respeetively! 

§ 76. Suppose in the last case that the assignment was made on 
the 27th of Uie month and the rent was due on the 30th. Wbo would 
be entitled to the rent for that month! 

§79. Raymond was holding nnder a lease from Seal a farm 
eonsisting of one hundred asres of land, three bams and a house. 
Beal used one of the bams to store his own h^ and machines in 
but offered to abate the rent. Raymond thereupon notified faim that 
he would pay no farther rent and also refused to ^ve op the premises 
What action, if any, has Beal ! 

§ 83 A lease did not state where the rent was to be paid. Hoflt 
the Unee go to the leuor or tiia leaaot come to the lessee! 
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§ 85. WhKt in the vsrions wbjb by which a landlord may eolleet 
hu rentf 

§§ 86-SO. What is the method of levpng a distress and opoD 
what maj it be levied t 

1 92. A lease eontained a clause that the lessor should have a 
lien for his rent npoa all the goods of the lessee. Sabseqnetitly ear- 
tain goods of the leasee were seised on ezeention by a creditor. The 
landlord claimed to hold them for his rent. Whieh one is entitled 
thereto t 

8B9. What J8 meant by the word "Fixture?" 

§ IDS. Oray owned a factory in whieh there was a great deal of 
maehinery and bdtii^* some of which was actually on the wheels 
and other pieces of belting vere lying over the shafts but not in use. 
He gave a deed of the factory to Hnch. Uay Oray thereafter re- 
move the loose belting f 

§106. The lessee of a farm added several improvements to ths 
bams. At the end of his lease he sought to remove them. Hay he 
do BO if he leaves the bftms in the same eondition as when he tocA 
themt 

§ 110. Is a lessee for a defimt« term entitled to a notice to qoitt 

% US. To how long a notice to qnit is a tenant at will entitled f 

g 114. Abbott leased a factory to Jones. It was total^ destroyed 
by fire. Did this terminate the leaset 

g 116 A lease provided that it shonld be forfeited if the tenant 
failed to keep the premises insored. He failed to do ao. On an at- 
tempt by the landlord to eollect rent acerning later, may the tenant 
claim that the lease is endodf 
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FOSH OF LEAm. 

THIS IKDENTUBE, Made the day of 

in tha year One Thousand Nine Hundred and , between 

A. B., of , in the Coon^ of , and State of 

, of the flnt part, and Y. Z., of , in the said 

eonnty, of the aeoiMid part, 

WmnssBTB That the party of the flrst part has hereby let and 
rented to the party of the seeond part, and the party of the seeond 
part has hereby hired and taken from the party of the first part 
[\er« intert brief deaeription of the premises^e. g., tkwt:] the frame 
dwelling faonse and premises known aa No. 9 King atreet, in the 

Ci^ of , with (he sppnrtoianees, for the term of 

years, to eommenee the day of , 19 , at 

the yearly rent of Doltan, payable in equal monthly 

payments of Dollars, on the first day of each month 

during said term. 

And the party of the seeond part hereby covenants to and with 
the parQr of the first part to malw punctoal payment of the rent, 
in the manner aforesaid, and quit and anrroider the premisee at 
the expiration of said teim, or other detenuination of this leaa% 
in aa good state and condition fts reasonable use and wear thereof 
will permit, damages by the elements excepted; and further eove- 
nanta that he, the party of the second part, will not use or occupy 
■aid premises for any businees or purpose deemed eztra-hazardons 
on aoeoont of fire; and that he will p^ all water rent and gaa bills 
eharged on said premises during the term of this leas& 

And the said party of the second part further coveoBnts that 
he will pnmit the said party of the fii^ part, or his agent, to enter 
said premises for the purpose of making repairs or alterations, and 
also to show the premisea to p^vma wishing to hire or porehasei 

and on and after the day of , 19 , will 

permit the usual notice of "to let," or "for sale" to be placed np<Hi 
the walls of said premises, and remain thereon, without hindnnee 
or molestation; and also^ that i£ tJw aud prwninns, or any part then- 
424 
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of, dsdl beeone vacant doriog the taid tern, the said parly of Ae 
fint part ma; n-mter tbe same, by either force or otherwise, witii- 
ont btaag liable to any prosecution therefor, and re-let the said 
pmnises as the agent of the said party of the seeond part, and 
receive the rent theieof, epplyinfr the same first to the payment of 
BQch expense as he may be pat to in re-cotering, and then to the 
paymmt of the rent dae 1^ these presents, and the balanoe, if any, 
to be paid over to the said party of the second part 

And the said party of the second part further eovenaots, that 
he will not assign this lease or imderlet the said premiseB, or any 
part thereof, to any person or persons irtiomsoever, without first 
obtaining the written consent of sud party of the firat part; and 
in case of not complying with this covenant, the party of the secv 
ond part agrees to forfeit and pay to the party of the first part 

the sum of DoUars, as and for liquidated damages, whidi 

are hereby liquidated and fixed as damages and not as a penalty. 

This lease is made and accepted on this express eondition, that 
in case the party of the second part should assign this lesss, or 
underlet the ssid premises, or any part thereof, without the written 
consent of the party of tbe first part, then the party of the 
first part, his heirs or assigns, in bis or their option, shall have 
the power and the right of terminating and ending this lease im- 
mediately, and be entitled to the immediate posaeesion of said prenn' 
ises, and to take sommary proceedings against the party of the 
aeoond part, or any person or persons in pooocairion as tenant, hav- 
ing had due and l^al notice to quit and surrender the premiaeSf 
holding over their term. 

And it is farther agreed, that in ease the building on said prem- 
ises shall, without ai^ fault or neglect on his part, be destroyed, 
or be so injured by the elemtots, or any other canse^ as to be un- 
tenantable and unfit for occupancy, the tenant shall not be liable 
or boond to pay rent to the lessor or owner thereof for the time 
after such destruotioD or injury, and may therenpon quit and sur- 
render possession of the premises. 

Ik WrrKias WHEsaor, The parties hereto have hereunto inters 

changeably est their hands and seals, this day of , 

(me thousand, nine hundred and 



[Signatwes and BeaUJ\ 
Signed, aeaied and delivered in Qte piesoiee of 
[8ijf»ature of WitiKe$.} 
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